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In Massachusetts the servant's rigbt to maintain an action
undcr such circumstances has been uniformly denied (1).

(c) Instrumentalities ,got yet brougkt into use or disuseti-The
words of thr statute are deciared to be applicable only to ways,
etc., which are "existing and completed," and not to those whjch
are partly finished and not yet used for t ie purposes of the
cmployer's business (m)ý Nor does any action lie for defects in a
machine whicb bas been discarded, as unfit for use, and is, at the
time it causes the injury, being removed from the premises (n)ý.

tinusually large well hole in the staircase of a building under construction,
through which a brick fellon the plaintifffrom an upper story. Coc-ma, v. Clesm.
rc-e (Q.B.D. iî88) 2 Times L.R. Se. In another a ccntractar for the brit.kwork on
an unished liouse was held net liable for injuries caused by the coliapse of a
staircase crected shortly berore by anothercontractor as the permanen: staircase
of the bouse, as he was eintitled to rel-- on the sufflciencv orf the structure with-
out exainauîan. Ifclnultyv. Primrose (1897) 24 Sc. Sess. Cas. (pth Ser.) 442.

ý1> ht is held that contractors by settir.g a servant te work on the premises of
a third person where there arc mosable sieps leading into a ceilar, gaing dow-i
which the servant was injured. cannot be said ta adopt the steps as a way used in
their business. Regina v. IDOno--a, (1893) 159 Mass. 1, 33 N-E. 702. -Effect of
case, as stated in L.ynchz Y. Allyn, infra.-Injury was caused by the steps
talling. Sa a servant of a contracter engaged in grading the land of a tiird

pesncanna! recover )n the theory that thle liabilitv of a bank of ei,!>h ta fail,
wheni u rderniined. unless it is properly shared up, is a - defect **witîiin the stat-
wte, the descriptive words being applicable ta ways-, &c., of a permanent char-
acter. stich as are connected with or used in an employer's business. ' L n.h v.
*4IIvn ('393 160Mss 24 8, 35 N E. 5 --n Se it is held thaz a buildin 2 in process
of conàtruction is flot "*ways, warks or machinery connected with or used in the
business -of a subeantractor helping to build it, so as to render a hoie cut in the
floor by another 3ubcontractor a defect in " ways, works and machinerv.-
Brcique v. Hosmr (1897) i69 Mass. s4i, 48 N.E. 338. So a plumber is nlot hiable
ýo an employé~ injured by the faIl of ladders and stagings leading f-rnt one floor
toanother of a building in process of construction, where he neithrconstruct-d,
rnanaged, nor controlird %uch ladders and %tagings. Riley v. rurker iMa,s.
'îb'fl6o N.F. 484. In Lvpirh v. .4/2v,. supra, the court remarked that thore is a
conflict between Bravnigan v. Robinson, supra, and Hoa.e v. Fine/i. ,upra. But
this is flot necessarilv %0. It is ute pssible, withotit any inconibtencv, ta laki-
the view ilhat a wall is a part tfthe works of the persan who has it under his
controI for the puirpase of erect.ng it, and at thie same time flot a portion of the
work% (if the person who intends ta use it in his business when it is campleied.
It wouid be going tati far te say that an instrunientalitv can neveïr be a part oif
the work- of two separate emplayers at the same time. but the mere statement
of the situation rresented by cases of this type shews that the user by the owner
oif the structure and the user by the contracter for its erection are successive,
and nî.îtîîally exclusive. It is, therefore, possible, Io say the lea-it, thiat the legal
qîîalitv of the structure may ha different according as regard bc bad ta the.
servantA of tbe owner or ta the servants of the contracter.

(i) Hove v. Fnrh (18Mô) 17 Q.R.D. 187. lWhere a tvall in courseof erectioîî
fcIl on a plumber in the defendants' employ].

(n>) Thompson v. City G/tus &c. Co. (K.B. 1901) 17 Times L.R. sjq4. [A par.
t;On of the machitic (cIl on tbe plaintiffj. The case was decmed to bc the conv ers
of Howe v. Fic/I qupra.


