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Ropixsoy, C. J.—This case brings up an important question, ,
and onc which, caunct 1 think, be yuite satisfactorily disposed ofI
without our knowing whether the Crown had ¢ver in any manoer
excrcisel any nct of ownership over Puint au Telo 1sland, and
whether it h.d been ncquired by purchase from the nboriginnl'
Indian tribe to which it bad belonged.

Our statute of limitations inregard to real property, 4 Wm. IV.
ch. 1, does not bind the Crown, nor has any legislative provision
that I am aware of been made in Upper Canads, or in Canada
since the unicn, placing any limitation upon the Crown in respect
to the time within which its title to real property must, under
any circumstances, be asserted.

At common law we have the maxim, nullum tempus cecurrit regi,
which would leave the Crown at liberty to pursue its remedy, by
action or informntion, a' any distance of time.

The British statute, 2 James L. ch. 2, never could bave affected
such o question ashere, rom the nature of the pruvisions contained
in it, for it could only be applied to actions in respect to estates
to which the Kiag bad title within sixty years before the passing
of that act.

We have only to consider the Nullum tempus Act, 9 Geo. III ch.
19, which was passed because tho operation of the statute of James
the First was spent.

That act, I have no doubt, must be held iu force here, under
our general adoption of the law of England in all matters relative
to property ond civil rights, by our statute 32 Geo. IIL, ch. 1,
although the Kingis not named in the Jast mentioned statute.

Then what should be the effect of the statute 9 Geo. I1L, oh. 16,
under the circumstances of this caso?

According to the statenent of facts placed before us, thero has
been 2u actual and uninterrupted posssssion of the whole of the
premises in question by the defendants, and those under whom
they claim title, from the year 1789 to the present time. There
is therefore no reason for considering the question as applying
only to any part or parts of tho island, and not to the whole, for
the admission is of an actual and continued occupation since 1789
of tho whole island. It is not stated whether such occupation
was held with the kaowledgo or in any maneer by tho sanction of
the Crown, or whether it was held adversely under a claim of right,
or adverscly by persons who acted in the first instance as treas-
passers, and not claiming title.

Under the statute 9 Geo. III., ch. 16; occupants do not from the
mere lapso of time acquire & title, as they might under our statute
4 Wm. IV., ch. 1, by occupying lands owned by individuals for
more thon twenty years, without payment of rent or written ac-
kuwledgment cf title. The effect of the statute 9 Geo. III. is
simply that the Crown is barred; and that will only be the case
where the possession appears to bave been adverse, and by a party
claimiog title, and not entering as a mere trespasser.

Lad, by force or virtuo of bis right or title to the land, been an-
swered the veuts, issues, or prufits of the land. ' or that the land
* Lad witlin that time been duly in charge of s Magesty, or
some of his predecessors, or shall have havo stuod insuper of record
within the space of sixty years.” It is ynly, I think, in regard to
lands of which that Light be predicated that this statute can bave
been intendzd to apply.

Nuw if in 1789, or at any time more than sixty years ago, thus
had been part of the lauds of the Cruwn from which rents and
profita lind Leen received for the Crown, or might in the ordinary
course of things been received, amd yet it had been shewn that
for sixty years no reats and profits had been in fact received, nor
the land in any way put in charge to or for the Crown, the mean-
ing of which is explained in some of the provisions of theact, then
the Crown miglt fairly have been deemed to have abandoned its
right in favour of the person who liad been left so long unmolested
in the pussessivn, thuugh cven the nature and omgin of that pos-
session would require, I think, to be mado to appear more dis-
tinctly than it dues in the case before us.

But for all that appears this island had not for sixty years been
part of the organized territory of the province, 1n which the title
of the oniginal lndian inhabitants had been extinguished, or if the
Indian titlo had been extingunished, the land may never havo been
surveyed aod laid out by the Crown with s view to granting it,
but may havo been suffered to lie like other waste lands from
which the Crown had peither derived either rents or profits, and
which can never be supposed to havo been under the actual super-
vision aund charge of its officers. As to all waste Jands so situated
I apprehend the entry of any stranger, and his continued posses-
sion for sixty years, would not, under the statute, bar the Crown,
and certainly not unless it were shewn that the Crown knew of
such occupation sixty years ago, and that it was taken adversly
to the Crown, and with the inteation of setting up a title against
the Crown. That, in my opinioun, would be the case in regard to
any tresp , or succession of tresp s, who might for sixty
years past have been oceupying lands in the remoto parts of Upper
Canads, north of our lakes; and it would make no difference if
there had been a succession of trespassers who had pretended to
convoy the land fron one to another; and if 8o, we cannot on apy
priaciple draw a distioction between lands so situated and lands
sxmxl.arly circumstanced lymg nesrer to the settled portions of the
province.

This land, it is stated in the case, has never been assessed, from
which it is reasonablo to infer that it 13 not land which hag yet
been made liable tc assessment. For anything that appears, this
may bave been regarded and treated by the Crown as Indian
land, in which the right of the natives bad not been extinguished
though it is by law s part of the townsuip of Merses as the case sta!es;
and in that case, or even if it formed par of the waste lands of the

Can it be said that this is shewn to have been tho fact in regard
to this island? The statement is, that Alexander McKee, the first
occupant, who held possession in 1789, devised the island to his
son Thomas McKee, whose heir inherited it, or claimed to do so,
and conveyed it by deed to William Mc¢Cormick in 1823. Itisnot
stated whether the devise or the deed professed to give an estate
in fee, but that I think may be fairly inferred; and it is expressly
admitted that there bas becn no intermission in the occupation
of the premises.

Supposing that the British statute 9 Geo. 11T, cb. 16, is in
force here by rerson of our adoption of the English law, as X think
I may say it has always been assumed to be, though therc seems
to have arisen no cese in which a court has been called upon to
apply it, some proof, I think, should be given in any such case
that the possession has been adverse to the Crown, and not per-
missive, and has not been o mere continued possession taken inthe
first instance by a mere intruder not asserting title. (See Doe
dem. William 1V. v Roberts, 13 M & W. 520.) I connot say that
T see in the case stated anything that would warrant us, standing
in the place of a jury, in coming to that cenclusion,

In the next place, I think that to enable us to apply the statute
9 Geo. TIL., ch 16, the case should he one in which the Crown
might in the nature of things have had it in its power to set up in
its favor one or other of the cxceptions contsined in the statute;

namely, that within the sixty years lis Majesty or bis successors

Crown, to which no tribe of Indians could pretend any claim

but which Lad never been orgamzed by the Crown, and surveye(i
and laid vut with a view to its being occupied, I do not think the
Nullum Tempus Act of 9 Geo. IIL could be properly held to apply
to it.  We could draw no distinction founded upon the proximity
to settlement or comparative remoteness, but, so far as the appli-
cation of legal principles is concerned, must look as we ehould
upon any other waste land of the Crown which had never by any
pnrt:culqr act been reduced into possession of the Crown, os lands
from wlncl_x rents or profits might be derived. To hold otherwise
would be inconsistent, I think, with the various statutes which
bave from time to time been passed for the protection of the waste
lands of the Crown, and of what are called Indian lands, frem
trespassers, The Indians could not have adopted any legal pro-
ceedings for dispossessing trespassers, either as bolding in g
corporate capacity or otherwise ; and it would seem uareasonable,

on the other hand, that the time should bo considered as running
$0 as to bar either the Crown or the Indians, whilo the meg
could not be held to be acquiescing in apy interruption cf rentg op
p.roﬁts, which it had never at any time been receiving, orina posi-
txo{x dto rc(:e;vc.b hen T 4

o not doubt, when I consider the position of this i

the southern frontier of Canads, that itpmusz have been ilﬁfn‘i’;
the government in fuct that McKee and McComicic and his famil

had held tho long possession which is adwitted. If the govem’?



