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3. The will in this instance is a manifest absurdity, as it
purports to give ail the property of the wife to herseif,
and the real and persoflal estate of S. A. Alter vested
on his dcath in his heirs-at-law and distributees under
the intestate acts, and nlo special legisiation could divest
their rights ; as against them it was unconstitutional.
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Sur petition to reform will.
Opinion by LUDLOW, J., delivered June lSth,

1870.,
George A. Alter and Catharine, bis wife, eacb

determined to make a will, and eacb intended to
give to the survivor the property he or she pos-
tiesscd. Two wills were prepared for execution,
and, as was supposed, were duly executed. and
then placed in separate envelopea. The busband
died, and, on an examination of the envelope
containing. as was thought, his will, it was dis-
covered that the husband had signed bis wife's
will, and the wife had signed the busband's will.

la this dilemme, the wife obtained legisiation,
and an act of Assembly was passed autborizing
her to file a petition stating the facts, and upon
proof of "àthe alleged mistake " to the satisfac-
tion of the Register's Court, that tribunal is
clothed with "lthe powcrs of a Court of Chans-
ccry," and is autborized Ilto reform said paper-
writing," aud Ilto have entered in the office for
the Register of Wyille in and for the city and
county, the said paper-writing, which he (George
A. Alter) intended to execute as bie last will and
testament, as if the said writing had been sigued
by him, weith bis own hand and seal, and flot by
his said wife Catharine."

The petition contemplated by the sot of Ass3er-
bly ha. been filed, notice was duly given to the
beirs-at-law of the deoedent, and they resiet this
application. It ought further to be added that
the wife of George A. Alter Dot only survlved
ber husband, but is now alive; and ve bave no
doubt, as a niatter of fact, that a clear mistake
was made in the execution of these papers.

We will be best able to performn our daty if
we first determine what, exactli, we are asked
to do in this case. Clearly we are, in general
terms, to reform a last will and testament; but
wbicb will is to be reformed ? Undoubtedly the
will wbicb bas heen executed by the wife in due
form of law, and wblcb is upon its face a testa
nientary disposition of property, by a woman
wbo is now alive, and wbose will is therefore
ambulatory until ber deatb. Nor is tbis aIl.
we must go furtber, and by virtue of a legiuia-
tive edict strike ont, in fact aud in law, the
name of the wife and thug execute a will for a
desd man.

Such legisiatiOti au tisis wau, we think, never
before beard of, and if itcan stand the test of
judicial criticism will work a revolution in our
law.

For the followiug relisons we think the aot is
fatally defective:

1.- If a Conrt of Chancery ever had juriedie-
tion in matters of probate, that power is now
considered to be obsolete. Spencer'. Eq. Juris.,
e h. Yi., p. 701 ; Adams' Eq., ch. iv , p 248-9;
Ib. 178. Nor oau jurisdiction attach until after
probate: Allen v. MeRierson, 1 H. L. Cases,
191 ; Story's Eq. Jaris., sec. 140; see also Ib.
ch. xxxix., sec. 1445-7.

Aud a court of equity cannot in any event
dispense witb the regulations prescribed by the

legisiature as it regards formalities necessary
in the execution of wills: 1 Fremm. ch. .130.
Adams in bis work, commenting upon this point,
declares that "la wilI cannot be corrected by
evidence of mistake s0 as to supply a clause or
Word inadvertently omitted by the drawer or
copier, for there can be no 'will without the
statutory forms." And this principle is cor-
rectly stated if we regard it as applying to the
formalities required by statute. Story, in bis
work upon equity, remarks: "lIt will be fouud,
We tbink, upon examination, that American
courts of equity have flot interfered to correct
alleged mistakes in the execution of wills, either
as to statutory requisites or the manner of writ-
ing, as by inserting the name of another legatee,"
and adds: "The extent to wbicb the English
equity courts have sometimes carried th is bra nch
of their remedlial powers, bas more the appenr-
ance of making wills as they (testators) probably
would do if now alive, than oarryiug them loto
effect as tbey were in fact made:" 1 Story Eq.,
sec. 180 (a). It is well settied that Chancery
neyer relieves against a statute: Comyn's Dig ,
tit. Chancery, 3 F.. 6, 7, 8; Sedgwick's Stat.
and Const. Law, 104.

In tbe further investigation of the subject it
is to be remarked, that among the bost of cases
cited by counsel for the wife, flot one of them is
at alI like this cause, and for the reason, that
wbile deeds, contracte, and wills bave been re-
formed, the effort bas invariably been made to
find out an intention in an instrument baving a
legal existence, and not to exeoute a paper.
Hence it bai been wisely said, "6In the con-
struction of wills indulgence bas been showu to
the ignorance, unskilfnlness, and even negli-
kence of testators, and no degree Of technical
informality, or of grammatical or ortbographical
error, will deter the court from giving effeot to
an intention ;" but it is to bè observed thiat ia
every case wbich bas come to our knowledge, a
will, duly executed, bas been before a court of
law or of equity. A diligent searcb bas failed
to produce a single instance in wbicb a court of
law or of equity bas ever executed aï will, while
in a case reported in 14 Jurist, 402, the Prero-
gative Court in Eogland refused probate in a
cause precisely similar to this one, except that
the Parties executing the suppoqed wills were
sisters, and not husband and wife. It is thug
reported:

"4Harding applied for probate of the will of
the deoeased to be granted, the signatures of
the two wills being respectively restored to their
original state, ou a suggestion tbat a court O
equity migbt put a construction on the contentO
of the will now before tbe court.

Il SIR H. JENNUMR FU5T-Two ladies lived t0-
gether, and they determined to make whilt 1
may cail mutual wills. The wills are tbe sanO
mutatis mutandis; they were drawn up aon exeO
cuted, that i8, if executed tbey are, at one and
the same time, but unfortanately eaob sign
the other's will. After the deatb of one of t hen'
the solicitor alters them, so as to make of one of
tbem appear as -that of the other, and I need
scarcely say that he bas erred in so doing. But
what lu to be done witb thi@ paper ? It is not
the will of tbe deceased, and it purportq to givl
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