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irrit could ii'^t be qunalicd on motion, tbnl tbe only way to qunnTi n writ

wan by c.rcrpfiond lafornir. 0\\ the l})tli of DcMtinber the Deft-n-

daiit lylt'ir an rrception a la fonnr, hased on the snitl inroriiiality, iind

tlie PluintilT moved to diHiniss the said cxec|ition, the four lia^s allowed

ly Slatiin havin;; cNpired.

Jictlnmc k]' Diinkin, in support of the motion, cnntendi.-d that the

four days allowed to fyle an exvrptton u Id forme by the IG Vic.,c.

If), s. 21, bnd expired before tbe I'yling of the exception fn question,

that the wording of tbe section was express and coidd not be extcndeif

by tbe (/ourt, that tbe Defen(fant had chosen bis remedy, and that if

tbe time for f) ling bis cxceiitioii d la forme was prescribed, it was
by his own fault.

E. I). Vovid Sf Raimai/, opposing tbe motion, contended, that

Del'endunt bad not bud four days in which he could fyle his exr.rjuion

dlaftrmc, tbat the record had been taken en dti'mre the day after

tbe return of tbe writ, and that the exception had bi-en fyled the day

after the record bad been sent down, that no paper lOuM be fyled

while the record was before their Honors ; that tlie taking of the re-

cord en dilibcre on Defendant's motion was tbe act of the Court smd

not of the Defendant, tbat it could not be supposed that the Le;;isla-

ture had a case like the present in view in framing the section invoked

by the Pbiintilf, that tbe time during which the record was en dihhcre
before their Honors could no more be counted to exclude the lyling of

an cxceptum a laforme, than could the time during which a case was

in Appeal count, as part of tbe G months to exclude a party to ap-

ply afterwards for a writ of Certiorari.

Mondclct.y (C), J., dissenting from the majority of tbe Court said^

tbat it is well established, that no record can be touched by either party

whde en deliltere. That be could not believe that it was the irit« Dtion of

tbe Legislature, that the delay should come at^ainst a party while the le-

cord was out of his reach, that do Judge being nt liberty to persumesucb

an intention in the Legislature, Rothing short ef a ch'ar distinct^ imper-

ative declaration on the subject, could induce him to disregard a prin-

ciple which, in his opinion, was correct, it bciug founded on reason and

justice and in keeping with what be considered to be Ijonnejrrocidiire,

Day, J., 1 quite agree with my learned brother as to the record be-

ing THit of the reach of tbe Defendant ; but the terms of the 16 Vic,
especicilly coming as they do to carry out the 12 Vic, are so espress

that we cannot chose but follow the stud rule there laid down. At
one time in England the Courts of Justice ialerlerred constantly witiv

Statutes and great inconvenience having arisen from this practice, it

is now no longer done.

Smith, J., The Defendant bad not two remedies ; be took a course-

to whii-h he bad no right , and by his own fault lost bis opportu-

nity of fyling an exception d la forme. The Court could not help

taking the motion to quash en delthcre.

Motion maintained and exception d laforme rejected..

The Defendaiil g;urc notice of Appeal. This Appeal has been abaudiMtciU


