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merits of the case or the comprebension of it which is necessarv
to some extent in order to deal ivith the merits. That question
wl hiave to be deait with wvhen the cause is tried ;" and Lord
James wanted it made "very clear that in giving judgment in
accordance with that wbich bas been proposed b>' the Lord
Chancellor, there is no expression of opinion upon the merits of
the case. . . It is flot for that tribunal (to which the applica-
tion under Order XIV. is made) to enter into the merits of the
case at al»'

Nor is it in the way, above shewn alone that the tribunal called
upon to decide a motion for sumrmary judgment is limited in the
search for data whcreon to base the exercise of its discretion.
Whcin, upon such an application, (s) it ivas urged on behaif of the
defendants that they hiad been attacked by a very summary
proceeding. and that there mi-ht be, and were, other facts wbich
mni-ht entitie them to raise an entirely new defence to that raised
on tlieir affidavits filed on the motion, Jessel, M. R., replied that

un iider the rule .. .... arc not entit]ed to take that into
conideration iii deciding upon this application, because it must
appear to the court 'bv affidavit or (therwvise,' that is, by' some
kind of evidence beyond the mere statemnent of counsel; %vhich is
not sufficient."

Suib.sequtcntlv considering the saineC words (ss), James, L. J.,
sai(l :The Court or a jucîge inay dIo certain things 'unless the
(lefendant bv affidavit or otlierwise' satisfies the Court or judge
that lie oughit to be allowerl to defend. Tlîe grammatical mnean-
ing of the %vords is that the defendant mnay satîsfir the Court or
judge by' affidavit, or by an>' other sufficient rneans. If ' by
affidavit ' ineans by the affidavit of the party clefending, then 'or
othc'rwise ' mutst mecan ' bv, somne other mneans than the affdavit
of the (lefeniclanit.' The substance of the rule is, that b' the
affidiavit of the (lefeildant, or in somne other vay', the facts mnust
bc brouglit before the ju(lge so as to satisfy hiim. 1 amn of
opinion ... that an>' evidence which satisflcs the Court or
judge is sufficient within the meaning of the rule."

It appearing on an apl)eal frein a Master's order, (t) howevcr,
that the Master hiad looked at some documents niot brouglit
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