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Killey's assets trarisferred to the new firrn were stificient to pay
bis liabilities. Muirhead brought action on the notes against
KiI]ey and the Osbornes. Cameron, C.J., who tried the action,
gave judgment against the defendant Kifley, bat dismissed the
action as against the defendants the Osbornes, on hle grouind that
they were flot parties to the note sued on, and there was no direct
liabilitY to, plaintiff and their liability %vas to, defendant Killey,
who did not require thcm to inake payaient. The Divisional
Court rcversed this judgn-ent as to the (isbornes, on the ground
that the circum.4ances estabihed the rciationship of trustee and
cestui que trust. folioving Cegû v. [Vi-7/iams and Tonlinson v.
Gd/, Ambler 330.

Is f/W ajreemcu fi; Pa~ oul f i Pr<t-rt1' the kcynote of ail
these cas5zs? Armour. J.. inidlvrn the judgment of the
Divisional Court, conchides that the agreement in G;rcgoPýj v.
[Vii/ezis was flot to pav out of property but to pav gencraliv.
On appeal to the Court of .\pveal the Court wcre qai divided
as to the re-ýult, andi the appeal %waý d:snil,cd: Hezdcrson v. Ki/e ,,
17 A.R. 456. The majority of the Court hoivever hc:d that no trust
%vaýs established by the agreement in queszion of the new firm in
favour of Muirhead, and that 1 lenderson wvas fot entitied to enforce
the pavrnent of the notes agairist the newv firm, but the Chiief justice
ivhile agreeing iii this, heàd that thc evidence cstabli.,hed an
independent a-reemncnt btcnthe ncw firmn éand the p'aintiff
w;hich could be enforccd, and consequently there %vas a.i equal
division of the Court in the resui.t.

Thc majority of the judges dici fot think Greegory v. WVi/liazs
goverfis this case. Niaclennan, J.A. savs, ,ýP- 478): It remains
out of respect to the lcarned judges w~hasc judg-nent is iii review,
to eyplain why 1 th;nk the case of Geayv, WVi//iaptis does flot
govcrn the prescrit. The lcarned judges consider that in G'regorvy
v. WVz/iains the agreement was flot to pay out of property but to
pay grnerally. As to this 1 rcspectfullv diffcr from the learned
jUdgcs. 1 think that the letters wriitten bv' Williamns wvhen rcad in
conncrtion with the bill of sale make it apparent that thi agrre-
ment really %vas to payout of property. Goods had been assigned
to him to seil and apply the procecds to pay what was due to him,
and to pay the surplus to P>arker the debtor. These goods were
flot his, they were the goods of the debtor. Williams held them
upon trust, and then lie writes sayîng he %vil] pay anither debt of


