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and evîdence taken under each; that the facts sought to he establislied lil(
been previously knowp to or their existence suspectud by the party applying:
where it was not alleged that the evidence soughit to be obtained %va.ý
niaterial atid necessar), and that the party could not safely proceed to tria;
without it, but oilly that the exainiination would be effectuai ; and where m)
defencre based upon the fact sought to be established had been set up, ami
no application hadi been made to, anmend the pleadings so as to enable it t>
be set up.

Uc/J, that the order for the comrmission niust be set aside with costs.
Il'. B. A. ,Wtchie, Q.C., for appellant. R. 1,. Harryis, Q.C., for

respondent.

Full Court.] CUMMINGS 71. PICKLES. [I'eb. 7.

Order- Cosis,
Defendant after viving notice of trial accepted service of a replicatioi

pleadeci by plaintifr; without miaking any objection thereto.
Heil,/d that'he thereby waived his notice and admitted that the cause

w'as flot at issue when it was given.
Where defendant suhsequently gave another notice, which ivas

admittedly detective, and entered the cause on the docket of causes flor
trial,

Hel/d that the cause ivas improperly entered and that a motion to set
aside the notice and to strike the cause off the docket should have prevailed.

Plaintiff did not appear at the cime at which the cause was entered for
trial, and ani order was obtained by plaintiff under 0. 34, R. 23, disinissinig
the action for want of prosecution.

Ife/, that there was an appeal f'rom the order so made, and that
plaintiff was not liniited to an application under the order to have the
judgment set aside.

Per MIEAGHER, J. (dissenting>. There should be no costs, as the diffi-
culty appeared to have arisen froni a misunderstanding bec ween solicitors.

.. A. àléLean, (2. C., for ippellant. J.jRitchie, (2. C., for
respondent.

Full Court.] HARRINGTON il, PETERS, [Feb. y

Statvte - Constr-ucioit -Act changing forrn of ftroce(dute e;ai''-
Barrisitr and soiio--ledrfgsigned bil.

13y the Acts of i899, c. 27, s. 69, to aniend and consolidate the Acts
relating to barristers and solicitors, passed March 3Oth, 1899, it was eniacted
thrIl "-% action shall be brought for the recovery of fees, costs, charges,


