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tentatives of decensed trustees, was never pre-
8ented to the court. The law of this court is,
and iz well established and known, that where
there is a power of sale and exchange given to
trustees, 10 be exercised at the request or with
the consent of the tenant for life, they may sell
to the tennnt for life just as they may sell to any
ther person.  No doubt Lord St. Leonards, in
his book on Powers, says that it was formerly a
¢onsiderable question whether a tenant for life,
Whose consent was required for the exercise of a
Power of snle and exchange, could buy the estate

Imgelf, or tnke it in exchange for an estate of

18 own. He is referring there to something
Which hngd occurred before the case of Howardv.
Ducane, and bhe says, ‘Lord Eldon, though
fully nware of the danger attending a purchase
Uf.the ivheritance by a tenant for life, seems to
‘!\mk it cannot be impeached upon general prin-
Clples.” Then he refers to the case, which
Bppears to me very important indeeld, where the

ouse of Lords actually refused to pass a bill
Sanctioning a sale, for fear of throwing a doubt
Upin the established practice of conveyancers
Tespecting the right of sale to a tevant for life.

hen Lord 8t. Leonards says, ¢ The point has at
1{“} been set at rest (that is in 1826) by the de-
Cision of the Lord Chancellor in favour of the
validity of the execntion of the power in the late
ase of Howard v. Ducane” From 1826 to the
Present time. I am not aware that there has ever
*eeu the slightest nttempt to unsettle that which
¥as 89 cansidered settled. I take it that the
Meanigg of the rule, and the only ground upon
Which that rule ean be sustained, is that the
'_em\nt for life has given to him the power of con-
beut, or the power to request, for his own bene-
L and he has not in any way whatever a fidu-
Ylary character as between him and the tenants
W remainder in respect of his consent or request.
,h“t being so, the tenant for life has the same
Tight to buy from the trustees ss any other per-
80U, They it is alleged that in this particular
O8Ke the gnle was improper. because it was pre-
Ceded, ty the knowledge of the trustees, by &
Regotindion for an exchange with Lord Balearres.

'e1¢ were conveyancing difficulties —not sug-
Bested ny sham difficuities for the purpose of in-

Ueing them to sell to the tenant for life—but

Conyy
xistj
Chay,

Yrucing difficulties of & bona fide charncter
vg. which made the negotiation for an ex-
Ze incapable of being carried into effect.
bon thag, of course, the negotiation failed, and
‘h?r ”'ing pas§e(l into his.tory, It was a gort of
nilg from which the parties had a new starting-
N1, and thereupon this gentleman said to the
uu‘:"“l‘s. As you cannot do }hat, I am very anxi-
anq 10 accommodate my friend, Lord Balearras,
1t would bs a convenience to me, and there-
‘hne; 1 propose to buy from you, and I tell you
iy, 0y ohject in buying from you ie to do 8
be B Which will nccommodate my neighbour and
!‘u}: bfeneﬁt to myeelf. I am not aware of any
°ciq? law, or any Act of Parliament, or any
i m}lon (1f this 'court, which says that, if a man
lmlﬂ‘mse.enm]ed to buy au estate from the
ion ;’08. ke is not eutitled to buy it if his inten-
r o slto do an net of kindness to his neighbour,
ives ‘il)tm'u some benefit for himself, provided he
an fie full value for the estate. This gentle-
Might bave said, I waat to buy the estate

.

because 1 wish to make a speculation of it, which
you, the trustees, ecannot enter into;” or he
might have said, 1 want to give it fur a ehurch
or school-house,” or “I want to save my neigh-
bour from an annoyance which he may otherwise
be subjected to.” It appears to me, as I said
before, that there isno Act of Parlinment or rule
of this court which says that thatis wrong or
improper. That seems to me to be the whole care
83 to the Bottlingwood property, except that it
is said that there was something which the tenant
for life was aware of which he ought to have
communicated to the trustees; and possibly—I
will say more than possibly—probably the tenant
for life may not be exactly in the same position
of & stranger with respect to non-communication
of facts. Tt may be supposed that he has a
kuowledge which may to a cartain extent enlarge
the obligation which may be imposed on every
man not to conceal something which he kiows
and which ought to be known to the other side,
that is, the vendor.

[His Lordship then reviewed the evidence of
the alleged concealment of the value of the Bot-
tlingwood property by the tenant for life, and of
bis having bought it at an undervalue, which evi-
dence he considered eutirely failed to prove the
plqin_titf's allegations. He also expressed his
opinion that the evidence as to the Hurst Iouse
Estate equally foiled, and added—7] I am of opi-
nion, therefore, that the case has wholly failed
88 to both points, and that the Vice-Chancellor's
decree was perfectly right.

Mzruse, L. J.—1 am of the same opinion.
Since the case of Howard v. Ducane, at any rate,
it appears to have been the settled rule of this
court that there is no ohjection in itself to a sale
from trustees to a tenant for life, although the
consent of the tenant for life is necessary for
guch a gale. This rule was acted upon appa-
rently in the practice of conveyancers for many
yeers before [loward v. Ducane was decided, and
has been acted upon ever since, snd certainly we
shouid do very wrong it we allowed any doubt to
bo enst upon that. The sale being in itself per-
fectly good, the tenant for life not being in any
refpect a trustee for the persons in remainder,
what ground is there for setting aside either of
theme snlen ? As I understand it, the argument
insisted upon is this—that because it was ovigi-
ginally contemplated in both cases that there
sliould be an exchange, and that these snles were
eTected an it were for the purpose of effecting
the exchange, therefore the exchange ought to be
carried out by this court for the benefit of the
persons entitled in remainder. I cannot see what
ground there is for that. In both cases there
8eems no doubt that Mr. Scarisbrick did in the
first instance intend to effect an exchange bona
Jfide, if the exchange could properly be effected
under the power ; but in both cases the lawyers
raiked difficulties, and said there were doubts
whether the exchange could take place under the
power, and those difficulties seem to have been,
a8 far as appears, perfectly bona fide. Tho mat-
ter wag therefore given up, arxd'cevjtalnl)" it would
be & very extraordinary thing if, it having been
given up because there was no power to eflect it,
and not baving been carried out, we should now,
because it would happen to be for the advantage



