
Mardi, 1869.]

Co. Ct. Cases.]

LAW JOURNAL. [VOL. V., N. S.-73

NAsII V. S11ARP-BELEVLO.E V. MIHEaY. [Co. Ct. Cases.

COUNT COURT CASES.

WItLIAMn NAsît v. AeNREaW SttAat ANDi OWENe
SEliATE.

(Li tuje Cciity Coiurt oft tite Couitty of P fetwt-h

Oeoringiî Teiitîtt de.

Th, Os -it)ol(ini T i ti ty Itct of the tirs testoit of the
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.Ji in i -ii il i stt-uttr eitcy hts bren i loritîjît

by h 1tfei tir 1hu i eotitïtt-t
li-ir of thedi itidof:, r -<tit nus tîe pt oit-l ; ait

>ere o f ntîri i nrqtuitt, ittA eltttr ho 5 Or3oýi i
or at Stae cf o ahode rit tititruut.

[itSiititoit, No05 ii h( r St 8.

The foots in this case sycre as follows.
Sharp liold undor a lease fer a tera cf years,
torîuinatiug- lot Mardi, 1869, and Lsad paid al
rout due up te Ist Septenîbor, 18(38, The
laudierd applicd in Novenier, utîdor the Over-
holding lcnaucy Act cf lthe first session cf the
Province cf Ontario, allogiug a fot-feiliii'e cf
thoe-ase forblreacli e ovonant. 'fl ase con-
tained a proviso for ntcling it void on non-pou-
forui'nceocf covernants by iessee, andi the breseltes
oomplained cf seere, noglecting te ftîll plengli 20
acres, te ccoar 24 acres nowly seedeti down lu
ciover, takiug strasv off the promiises aeîd seb-
iotting or eeuigning the toit tii Son-e. The
io'see Sharp it was alleged htd loft the coutttry.
The demand cf possession ani notice cf hsoldintg

inquisition ivero served on Sonate. Sonate ait
peau-r and fiied an affidavit deuying tîte sui-lot-
bing or assiguveitt cf lthe terni te hLr, and
allogiug titat ho was mcroly loft lu ch-arge cf ttîe
promises te take crve of thera for Sharp.

R. R. Wo'ddrfl, for thie landiord.

J. Ir. Fn-peson, for the tenants, conîondod ltaI
thle Act did nt appiy tic cases where tue boase ws
dterniinod by foi-biture, and that service bith ef
the denuanrl of possession anti notice cf inquiisi-
tion must lie porsentai. Hie aise deîiod tue truti
cf the alleged lireacises cf covenant, aud outed
J'dttott v. Eone, 292 14. C. Q. B. 606 ; 9 U1. C.
L J. 320 ; and referrori te 10 U. C. L. J. 1.

Loeee,, Ce. J-I tltiuk ltaI lte Act cf lie firel
session ef the Province cf Ontaio, gives jutisdic-
tloît lu cases were the tonaccy or righit of ocu-
piîen lias leito determuner Liy a forfelînre for
tii-t -l of even'int cencolitteil by tle touant.
<llite secondi section gives thie jaerge jtîrisdictiou
net Oiy l'e cassere tue teîîsîcy hias evon
dettietitiet liv notice lii quit, but also lu all cases
whi'îe it h-ts liou deterutmined by oîty ct/toc oct

aote~ tioty or righl of cooupancy Maoy be
dcterrîîtttd, or put on end te. Titese trords are
'îiflîitcetly ceuîpreieresive le incinde cases wblere
0tc tenttucy bas licou put an ecd 10, or liocîe
s oid lu ceîîsoquceocf auy broach cf covenault by
t'ii'les"c0

One cf lte hîcaches cf covecant ccmplained
cf, au-i reli 'd on as liaving madte thc lease void
te lte allgoti euhbetting or assignmient cf tie
îe-lue cf tise terni te Otron Sonate. If hoe had
gîtue into possession as suli-tousot or asoigcee of
lte ter-i, it le vcry doclitfci if the Act against

tteet avrougfniiy holding over wocld enahie
te laudiord te put Lme eut cf possession, ou tle

ýr euud thatt Ohore is ne privîîy isctween lioju.
Uitti"î tue Ait cf 4 Wim. IV., it -teeas oxprossly lielti
Ihat it tli not apply te a oce whiere Ibere vas

no privity between the owner of the land and the
person in possession :Botter v. L'e, 9 Il C. L.
J. 213, Sonate sweers, hcwever, that hoe is in
possession undor Sharp only l'or the put-pose
cf taking caveocf the premises, anci it is prohtelîy
t-no th it ho lias no legal righit of occupancy.
Titen with regard te Sharp, two questions arise
as to the sufficiency of the service on Itini : let,
of the domaud cf possession, and 2n 1, cf the
holding of thie inquisition, lu Geedler v. Cook,
2 Chiam. Rep. 157, Sullivan, J. set aside the pro-
ceedinigs, on the grcunid that notice cf the in-
quisition was net served personally cn the toent,
lie being at the tinte ncot rt'îident cn the preisos.
The clauso undor which that w-to decîded is siti-
1er te section 4, of the Act cf lat session, If'
service cf the notice cf inquisition ii tLe poî-
qenal, or at the actual place cf abede cf the
toent, it seemrs te ho mcl moet net'essst-y that
service of domaud should bie persosal ;as the t-e-
fn-icI te go out and reasoris fer the refii al, if
givon, vnust lie stated in the applicaticon, whiti
Iteaus lu imply persnl servii2.

I lhinik, therefore, tihat setvice cf the deuicît
of posessicun must lie personal, aui thal nostice
cf Ihe hoîlding cf tho inquisitiotn muet ether ho
soi-yod porseiitlly, or hbitc the plaice cf ahodc
of the tonant ; aiid thtot service cii a per'sanilu
p)osession cf the promises, the tenant beiiig 'esi-
dotelseocre, is net sufficieut. lThe application
utui-t lie discliat'tgod for thl e -aser-s 8tated.

Tiiu COaRORTION et' :BsIeaTvIL V. FAitiY.
(la tlnCouuty (oîirtcfttse Ceci; Il tif tt'.)

Proissr t soit -Cesidraio în -, trij i ro ,
t tteits rjuttouteetaý a te ti Ti ti t) si i sqll ci

tli ( t iy tutui teo a ttrtittia Cî1 ot-potat 1inît te m r t a
balane <tuc te Coi tu rit, toi a-ttt- Ji i' ntt
s oît utide r it Manit ipaltý ;.

SinittwooD, Co. J.-Tie plaintiff iii tiis case
doclaros upon a premnîssory note made liy the
dofondaut te Thomas Wills, Troasuirer cf the Town
of Belleville, and Stautes titat Wills, as Troent-oer,
ondorood and delivored thie note te tliem.

The deonîdant demurs, and gives as a gronnd,
that piainittîfs cannot logally coittriect by promis-
sory notes, noithor can tiîcy make, otidorse, &c.,
or cthcrwise nogoliate by or in preîuissory notes.

The oîîly case 1 flnd beering on titis peint, le
Ihat cf the liunicitpcdity ef IVetmgtste? v. Fey,
19 11. C. Q. El., 203. lIn tuaI case tihe doîîcirr
wae souglit te lie sustained, on the gren- tîtt
the corporation conld not take more th-m 6 pe-r

cent. ittroot, if tlîey could taIe iiiterOst at ail.
Iu the ergount, the saie ci aoariy the saniee
obj3ection was lakon as lu the prescrnt case, but
inasumucli as il voas takon at the ar-gumenct, the
court seemed te tltink it toc lato ; but tue lcarncd
Chief Justice iu giving judgmout remarked th'ît,
for ail Iliat appearod, the note sued on m'ty have
beon given upon a transaction haviug ncthiug te
do -witi liauking or any kind cf business prohiboit-
ed, ais for instance, monoy over puni te the- defen-
dant ou a contract. Ile thereforo -was cf optinion
that a, note given witli snobi a consideraticu miglit
lie recovered. Tlhere are ollier mattors liesides
those, sncob as rouI, Iliat would ho a good con-
sideration.

lt doos net appear liore, tisat titis note was
given fer a bad consîderaticn, or lu any k-ind of
business prohibited te a corporation seoci as this.


