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ed if the order is served upon them. If it were
otherwise, ln a case below $80, a defendant
might give bail, under Art. 825, to surrender,
and then leave the country and snap bis fingers;
but under the law, as 'I hold it, he cannot do so,
for whether he remains bere to be served with
the order or not 18 quite immaterial, if it is
served on the sureties; and as he cannot be
compelled to make bis abandonrnent, the
sureties themselves are interested ln havlng this
order granted, so that be may be induced to
give up his property, and liberate bimself and
them also. I may observe, the provisions of
the statutes are not repealed liy the code, but
on the contrary, are expressly preserved by
Articles 2274 and 2275 C.C. Judgment con-
firmed.

Wurtel d- Seton, for plaintiff.
Doutre, Branchaud 4 McCordý for defendant.

SICOTTU, JoifNoN, LÂnàxBoieE, JJ.

In re MiDDnLuIss,4 insolvent, DÂ&Riao, assignee,
JACKSON, collocated, LZDIIC, contesting.

(From S. C., Montres!.
Hpolhecary, Creditor - Acceptance of delegation

ithout releauinq thse orginal debto-Resiric-
tion ofîthe hypothec Io a portion of the land.

This case came up on a contestation by
Leduc of a collocation i favor of Jackson on
the proceeds of certain real estate of the in.
solvent Mlddlemiss, sold by bis assignee.

Leduc sold te Bice a parcel of land on which
there was a hypotbec in favor of Brodie (now
represented by Jackson), and Leduc bail mnade
himeelf personally hiable te Brodie for the
amount. It wua stlpulated in the deed of
sale that Rice should pay Brodie the amount
of bis dlaim. Brodie accepted the delegation,
but wlthout dlscharging Leduc. It was fur-
ther stipulated in the deed that Rice should
have the right of discharging any portion
of the land fromn Leducls hypothec for the
unpaid balance of prix de vente, by paying at the
rate of $400 per arpent of the portion dis-
charged. Rice subsequently sold the land te
Middlemiss, wbo, exercising the right of dis-
charge which had been stipulated in the deed
te bis auteur Rice, paid a sufficient sumn te
Leduc on account of the purchase money, te
rëease haif the property from Leduc's hypo-

tbecary dlaim. Middlemiss also obtained fr0111
Brodie the release of the same portion of the
property lrom Brodie's bypotbec, wbich Brodie
restricted to the remaining balf. Mliddlemliss
then disposed of the baif so released froID
mortgages by excbanging it for other property.
Subsequently he became insolvent, and the
remaining haîf of the land, which he bad re-
taine.d, being sold by the assignee, Leduc con-~
tested Brodie's right te be collocsted by pre-
ference te hlm on tbe proceeds.

JBTTÎ, J., in the Superior Court, held th&&
Brodie having accepted the delegation without
dischargi tg Leduc, novation did not take place;I
and the rolease by Brodie of baif the land ap-
plied only to bis hypothecary claim, tbercofl,
and did not affect Leduc's personal liability foIr
tbe amount of Brodie's dlaim. Brodie (or bis
assignee Jackson) was, therefore, entit-led te, bO
collocated by preference to Leduc.

In Review, this judgment was iuianimousY
confirmed.

Keller d- McCormsek for Jackson, collocated!
Wutel, Q.C., counsel.

T. # C. C. DeLorimier for Leduc, contostiflg.
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%BYV. PECLL.

Saiiie-arrét bejore judgnen* noi be uad to cooqpe
diatory, ckbtors topai, doSebtJul de bts.

JoarisoN, J. This is an action for damagds
for issuing a writ of attacbment without pro-
bable cause. The plaintiff, being about tO
change bis residence, advertised bis bousehold
furniture for sale, and the defendant who b6d
an account against bhim, and could not get paldy
made an affidavit such as the law requires tO
get an attachment before judgment, and took
his writ and sent the bailiff to seize the pro-
perty; the money was pald; and afterward5s
Mr. Ferry brought bis action te, test the rigbt
of the defendant, to take this severe recourse
against bim under the circumetances. The
case wua very well argued before me on both
sides, as te the probable grounds for the proceed-
ing which is complained of ; but it struck me St
the argument that it bad te be disposed of on a
very plain principle that I had seen equsIlY


