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No by~-1aw being neccssary, of course none need be set out

ln tire ieclaration, and it xvas flot nocessary tor plaintiffs to
aliege that the défendanit was resident out of the biuits of their
school section. They werc authorizet! hy law 10 sue in case
ho djd live ont of flic section, and that fact ivas proved so as
to entitie themn to recover.

It appears to me that nu sufflcrent grounds have been sbcwn
te interière with tho verdict or to arrest the judg-merrt, and
that the plaintifls are erritled to flie postea.

RICHARDS, J., concorret!.
Rlule diseharget!.

ITHE MATTVII OF THEL 'SttrcoT TiteSTEES 011 THVE TowN or
PORT HOPE v. TiiL, TOWN COUNcnu. 0F TIIE TOeWN OF PORT
HOPE.

Sclool fl sts- inicipal 'oinci.
The cornimaoication by au iiord or ioo ,niru Mirrcr the (olilicil C

the iowrr of a resolt iro1 of the lioart it i ù.5 etrairmîanii fo lez 1Ç' 1 e
seereiro or ille Boaurd lo rouIf>, rie Pr in uit i 'rrr) ilw, 'ads i
a sai rm dmorrey ,nrrrredmn 'dg. fo1 ir b 00001s a S 'rr' ui 1ýr alsh
bouse aind erecrrrg a St toot brouse the) Coir. cor>t w ii i e r.toinii vas
sein t0 the 'iowrr Courreit, iý flot erteti i corrrpliaree with zhe pr rloisci
the statute 13 & il Vire. c. 41 as to rendter thre Taown Couriit tr ltie to bu
cousipeticd to pay thc ainourîr by rîraidarimis.

[t tU. C. C. 1'. fop. 418.1

Rule nisi for a mncamns. This was a rnýe upon tlic Town
Counicil of Port Hope to shew cause vvlry a mandainus shorihi
net issue, coriicairding thcrn te lcvy by rate uipoi ail tlic real
and personal estate of the frecicîders and! lretrachoiders cf tlie
oaid tewn flec sum of £2500 anti tire cosia et cellectirrg the
samie, ccd to pay over the salit sumi cf £2500 te tie Board ci
School Trustees of tire town of Port Hope, for tire purpese of'
purchasirrg- a School site anti erecîrrîg a schoei hiouýe ttrereon,
ti cempliance w lth tlire reqr.rcd ef tire sait! Board tof Schuoi
Trustees, 01)011 tire cuidavit anrd papers filer, and wiry tlrey
sheuit! cet pay the cesis cf tire application.

The affidiavit cf W. Waller, secreîcry te the Board ofS,',hool
Trustees of the town et Port Hope, svoiri tlhe 151!1 ef Jue,
1854-That a resotution, ot whtici a cepy wus urîruescî, wvas
passet! by tlic sin Boardi, anrtîri trt in con'pliraice tireeriil
ire dit! oit tire itî cf i\a,1851, liarsii il ce. y rf tle !LOr
annexet! containiug copies tri two resolutfions passed by the
fsaid Board, anti tirt stich letter isas laid baioe the us
Ceuncii et Port Hope, of which i-e is aise clerli ; anri lirat thre
sait! Town Ceuincri irave 1:01 furnisied tire r;aid, Board wvirl
ilie suri uf£2,500 or airy part. tirereol, but have iieglectet! and!
refused se tei do. Tire letter referred te is as foliows :

"4TowN HALL, Port Hope, iStir May, 1854.
"To thre Town Ceerrcit of Port Ilope :

"lGENuTt.ESIEN,--1 am tlirected by tire B3oard cf Comrrror.
School Trutées te transmit you tIre frrlloxviii reéselutions
jasseit by tire said Boarud on Saîrrrday lust. tire 13îir cf M1ay
.185-namely r-' Mo(vcd trv tire 1ev. J. Bairdi, secorndet b>'
Mr. W'arren, tirat tire chairrcari oi tis Boardi cu orde r tire
Town Councl lu furnis/r tis board %i,,h tire sum of £2,500
tmmediateiy, for tire foilowing purpcses-rramely, £500 for
pu rchasing a site for a centrai scýreei, and! £2,000 irîr tire croc-
lion cf a school house thr(i.-are.

1(Signet!,) W. ilURNIIA-, Citaietan.

"Moved by Air. Giiiett, seconrded by Mr. Baird, tirat this
Board xviii require trom tire Tujwn Councilt lie sum et £200,'te tneet the incidentai expenses of titis Beanrd for thre current
year, and that the Town Councri be nutified of tire sanie-
Carrier!.'

"l(Signet!) W. BUaaNIÂr.r, Chairman.
"i have t1re irencur te be, gentlemen,

."1Your obedient servant,
"(Signed) W. WALLER, sSecrtary.11

Affiditvit cf W. Burnham, chairman ef the Beard cf School
'i rusttes of thre town cf Port Ilope, swoîn tire 16th oi Joue,

1854-That at a meeting hreld by the said School Trustees at
tire town ot Port Hope, on the 13th of May, 1854, a resolutien
was passed Io raise £2,500-nameiy, £500 for purchasinc a
site, and £2,000 for t he erecti ci of a sehool house ttrereon ; ta
in pursurince lirereof the sait! Town Council-were requerted to
fornish tire said Board xvîth the sait[ sum of' £2,500 for the
purpose aforesaid ; fliat tIre said Townr Cou oeil have neglected
and refuset! te furnisi tiro samte, aid ilirt tire said Board of
Sîli ol Trutees have cotracte! Io puirchase a site for the
srrid -hool house, aild have ugreet! 'w pay for the same the
suiu cf £500.

JFr/lsou, Qý C., shewed cause, referring to The School
Trustees of Biroclkxil1e v. Tire Town Council of Brockvilie, 9
U. C. Q. 13. P-. W02, whichi seemed te derry any discretion in
the iiiiiieipal Council -,hcui properly caflcd upon.

lHe coniended-1-.t, That the application is to levy a rate,
wiîercas it shouid have been te pass aby-law for that purpose,
or te rase the monuy, if' flot in hant!, as the Council might
prefer.

9nd, That the demand was net te levy a rate or pass a by-
iaw,' bot to furuiish £2500 imïueriately: ant unreasonabie, il
net an lrpracticabie rcquest ; air([ at ai évents not that which
the court is rîow calleud upoil te enforce by mandamus : that
eue thiîrg was deuîanded aîîd acother sought to ho enforcet!.

3rd, Tirat tire denîand siroult! be of something speclifi and
duly autiorizet! Regina v. The Bristol andi Exeter Railway
Comparry, 4 Q. B3. 162; îvhereas there was nothing to show
tire propcsed sceol lbeuse ncessary., cor- urîy estimate pre-
pirre 1 aurd laid befere tire Ctcias tire Act required-refer-
ring te L3 X ic. c. 81, sec. 177 ; M\unicipal Act of 1851, sec.
4; i 3 & I4 Vic. c. 48, sec. 12 No. 32 ; sec. 18 No. 1 ; sec.

an, 61, 2-1, Nos. 3, 4, 6, and 9; and 16 Vie, c. 185, secs. 1
aur 6 hat il ivas a more arbitrary réqluisition for a large

su, wvithcut an> thirrg sntisfactory te jostify it.
4111r* That tire Trustees wcre heotid te cafl a public meeting

in like maiiouer and! irder tire saute regulations as sehool
trusteOS ef tevrîisliip schoel secties-16 Vie. C. 185, sec. 5.

5th, Trttire Board cf Truistecs might impose a rate them-
seives, ird liraiirg a remet!y in their own hands, are not
entitledl te usk the aid of a mnandamus.

Ile aise rcai an afldavit in replyof Dutean MeLeod, sworn
tire 26îhl jf'Angust, 1S54-Tat ho is a member of tire Town
Coucil of 1>ost Hope, and that no publie or scirnol. meeting of
.he freoirolders anrd hooseholders and! riher taxable.inbabit ants
of the said tîowhr or arîy vvard therein was caiitd by the said
Board et School Trustées, cor xvas any notice given by them
of auy suci r eetiing,, inor did atry suroî talze place, te consider
the qurestion cfi tie prurcirase of a site fc r a central scirool and
for tire crectien cf a scîrool house tirereon, at any lime since
tire 2-ith et .Jrny, 1850, se far as hoe could recoilect Pud inform
imselt; and tfrat silice tire day and year aferesait!, se far as

hae cati recoi ect and inform hiînsclf, ro application hais been
omade and! ne estimates have been laid before the sait] Town
Counrii by the said Board of Seheol Trustees un trehaif of the
majority of the freehoiders, &e., of tire sait! towc, at any publia
mneeting, before thetr cailet! for tire pu-pose aforesaid ;" and
submitîed tirat their proceedirigs %veie not regular or according
te tire statîrtes, and were toc loose andi generai te support the
présent application.

Richards, in repli', roeie on the 13 & 14 Vie., ch. 48, sec.
24, No. 6, as auttrcrizing the stops takeu:. he denier! that any
more specific estimale was necessary, the amouint restiflg in
the discretion cf the Board cf Trustees, who must be supposed
to have satisfiet! themselves cf the propriety and expediency ai
thre expenditure. lio contended that no public meeting or
vote v' as a riecessaTy preliminary, aud that the passing a by-
laîv Was involver! in thre levying a rate, which could net be
donc witho-tit; whie!efore, if miaterial, the one was equivalent
te the otirer, ai trat tre coucu were te provide thoîmoney
in tire mranner desircd lry thre Board.

LAW JOURNAL. [Dr.cyeBzR,


