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498 (1): “In all appeals . . or hearings in the nature
of appeals, and in all motions to set aside a verdict or find-
ing of a jury, and to set aside or vary a judgment, the
Court or. Judge appealed to shall have all the powers and
duties . . . and full discretionary power to receive fur-
ther evidence upon questions of fact; such evidence to he
either by oral examination before the Court or Judge ap-
pealed to or as may be directed—

“(R) without special leave if the matters have occurred
since the judgment, but—

“(3) upon appeal from a judgment, order, or decision
given upon the merits at the trial or hearing of any cause or
matter, such evidence (save as aforesaid) shall be admitted
on special grounds only, and not without special leave of the
Court.”

The claim now made seems to be based on the pProposi-
tion that the applicant has, upon a motion for a new irial
at least, the right to read the evidence of any person he
thinks fit, and the Court has no discretion but to hear ijt.
It could not be that the right exists to take evidence—an ah-
solute right to take evidence—unless there were the absolute
right to use it. Tt may be well to look into the former prac-
tice.

Before the Act the practice was well established that in
order to allow of affidavits being read as to newly discovered
evidence, the applicant must file an affidavit made by himself
or (and) the person intrusted with the conduct of his case,
shewing that the evidence could not by reasonable efforts
have been discovered before trial.  There was no absolute
right on the part of the applicant to read any affidavit us to
the alleged newly discovered evidence, and until he had com-
plied with this pre-requisite the Court might, and in striet
practice would, refuse to receive the affidavit setting out what
this evidence was. The Court, upon hearing the grounds
upon which it was desired to bring before it the new evi-
dence, would ailow the affidavit to be read or refuse it as the
Court saw fit.

Many cases there are where the Courts have refused to
listen to affidavits upon other grounds. For example, the
Court will not receive affidavits of witnesses examined at the
trial to explain or add to their evidence given thereat, « The
general rule is not to hear affidavits of witnesses examined
at the trial:” per Lord Abinger, C.B., in Phillips v. Hatfielq,
10 I. J. N. 8. Ex. 33. “The general rule is that you cannot



