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498 (1): "Iln ail appeals .. or hearings in thue natuire
of appeals, and in ail miotions to set aside a verdict or findJ-
ing of a jury, and to set aside or vary a judgmnent, the
Court or. Judge appealed to shall have ail the powers and~
duties ... and full diseretionary power to receive fur-
ther evidence upon questions of fact; such evidence to be
either by oral examination before the Court or Judge ap.
pealed to or as may be directed-

" (2) without special leave if the matters have occurred
since the judgment, but-

" (3) upon appeal from a judgment, order, or decision,
given upon the merits at the trial or hearing of auDy cause or
matter, sucb evidence (save as aforesaid) shall be admiitted
on special grounds only, and not without speciai leave of tha
Court."

The cia im 110W made seems to be based on1 the proposi-
tion that the applicant has, upon a motion for a new trial
at least, the right to read the evidence of any persoin h
thiks fit, and the Court bas no discretion but to hea~r it.
It could not be that the riglit exi sts to take eieo-ab-~
sohite right to take evidence--unless there were thle absolune
right to use it. It inay be welI to look into the formner prat,.
tice.

l3efore the Act the practice was welI establi4hed that in,
order to allow of affidavits being read as to newly dismoeye,ý
evidence, the apphicant must file an affidavit madle 1by hiiý,Jf
or (and) the person intrusted with the conduet of hi,,se,
shewing that the evidence could not by reasonable effot
have been discovered bel ore trial. There waa no0 abqolut
riglit on the part of the applicant to rcad any affidavyit as o
the aIleged newly discovered evidence, and until he had con
plied with this pre-requisaite the Court might, and i Stric
practice would, refuse to, receive the affidavit setting out what
this evidence was. The Court, upon hearing the griolni,
upon which it was desired to bring bel ore it the new evij
dence, would allow the affidavit to be read or refuse it asq the.
Court saw fit.

Many cases there are where the Courts have refusd tu
listen to affidavits upon other gron nds. For examxpl, th,
Court will not receive affidavits of witnesses examned at jh,
trial to explaîn or add to their evidence given thereat. < Th
general rule is not to hear afidavits of Witnesses exmnd
at the trial :" per Lord Abinger, C.B., in Phillips v. Hatfi.1(1
1 ( L. J. N. S. Ex. 33. "lThe general rnle is t hat vou ra nuot


