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nowadays for sellers to tender instead of a policy a hroker's
certificate, but they also testified that the buyer was flot bound to
accept such a certifleate; ho therefore held no custom of trade could
hc relied on. It may le remarked that the learned Judge is careful
to Say that his decision dooS iot apply to American certificates of
insuranco, which are ini effeet policies of insurance.

CONIACP-ýSAE0F GOODS-BREACH 0F WARtRANTY-MEýASURE
OF DAMAOns-MITIGArION 0F 1).AMAOE-S'AlýE OF G00DS

Ac'r, 1893 (56-57 Vict. c. 71) s. 53 (3)-(10-11 GTEo. 5, c. 40,
s. 52 (3) ONT.).

m-cre nil ufac 'res of cIotton cloth and contractcd to Bell 3,000
picces of unbleaclicd eloth Of a mpocified quality to the defendant-s.
Thle plaintiffs had deli vord qpnd thrý defendants had acccpted 1,625
pieres: but refused to accept any more on the ground that the
picce.9 fili verd w~orc riot accordirîg to the cont.ract. The action
was brouglit for daniages forI not accopting the balance of the
goods; and the defendants cotiuîtcrclairned for <lamnages for breach
of warranty in respect of the goode deivered, and also for damages
for non-delivery of the balance of the goods. It appeared that the
defendants ba- inade a contract for the sale of 691 piecos of
b)leachoýd cloth; and in fuifilinent of that contract had usod pari
of the cloth reoeived froua the plaintîffs and aé% to those pieces hodIL: sutained no loss. Grier, J., who tried tho action, found tLat the
l>litLIiffs had commiittod a breach of the contract and had re-

jp.pudiated their obligations under it, and disrniced the action: and
on the defendants' counterclaim hie held they wore entitlcd to
darnages for the breaeh of warranty and that the mensure of such
damages was the difference betweon the market price at the tinie
Of ae dolivery of the goods cortracted for and t.he goode actually
deli verod; and that no deduction should. ho made in respect of the

M 691 picos, and as regards the claini for non-dfi vory, the market
price ha ving fallen below th( contract prîce, no darnageg wero
recoverable. The plaintiffs appealed, but the Court of Appeal
(Bankes, Warrington and Serutton, L.JJ.). agroed with Grier, J.,
and with what ws.s said by Lord Esher, M.R., in Iodocanaohi v.
Milburn 18 Q.B.D. 67, 77, and approvod by the Hbuse of Lords
ina Williams v. A gnis (1914), A.C. 570, vis., that: It is woll Settled
that in an action for non-dolivory or nion-cceptance of goodsq
unider a contract of sale the law doos n-t take into aceount ina
estirnating the dlamages aiything that is accidentaI as botween
the plaintif and the defendant, as for insltance an intormediate
contract, entered into, with a third party for the purcliase or sale of

the goods."


