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the sourt may direot, or for the defendant; in
slther case with coats,

Afterwards, on the 5th June, 1871, come here
the parties aforesaid, and the cburt is of upinion
that the judgment ebould be for plaintiffs, except
s to shutties and Jacquard looms mentioned in
the sald specinl oaxe, Therefore it is considered
fhat the plaintiffs do vecover against the defen-
dauts the sumof 1,070 4s. and their coats of suit.

The Tth June, 1871.—The defendants say that
there is errer in law in the record amd proceed-
fogs in this action, and the plaiutiffs suy there is
g error therein,

The grounds of error intended to be argued
perein are, that the looms und drill did net pass
to the plaintiffs by thedeed of the Tth April. 1860:
that the said looms aud drill were not fixtures,
sad were not machinery within the meaning of
that deed: that if the said looms and drills
passed by the snid deed, such derd was, as
regards the said looms and drill, void ne agninst
the defendants, by rearon of the same r.ot having
been registered under the Bills of Sule Act.

The following are the points for argument on
bebalf of the plaintiffs (defendants in error):
Fira+ the deed of the Tth April, 1869. passed
the looms and drill, and also Jacquard engine and
shutties; secondly, the said nrticlea were fixtures
sad machinery within the meaning of that deed;
thirdly. the said articles passed ns part of the
freehold, and cousequently the deed of the Tth
April, 1868, did not require registration under
the Billx of Sale Act,

Field, @ C. (Kemplay with him), for the appel-
lants (the defendants). —The question raised ia
this case is, whether these looms, being uved by
s manufacturer (the mortgagor) in his mill, and
attached to the floor in the way atated in the onse,
f&ssed to the mortgagee /s part of the frechold.
f the looms remained mere persoual chattels,
then, though they might pass under the mortgage
s fiztures, yet, a8 the morigage deed was not
registered under the Bills of Sale Aot, it does
not hold good waagninst the defendants. Ia the
court below the rule to enter the verdict fur the
defendants was, without argument, at once dis.

*rged on the authority of Longbottom v, Berry
22.. T Rep. N 8 385: I. Rep 6 Q B 123),

om which it could not be distinguished. This
appeal, then, though {n form &n appen! from the
Court of Common Plens, is in renlity an appeal
from the Court of Queen’s Bench. The real
question is, whether these looms ever became
part of the froehiold. The only difference between
this case and Longbottom v. Berry is that here
#pikes could be used to keep the looms in thelr
places; in other respects the two cnses aro
undistinguishable. The decision in Longbotiom
Y. Berry is a departure from the true rule of lnw,
The true rule is In d down by Parke, B, in deli-
vering the judgment of the gourt in Hellawell v.
Eastwood, 8 Lx. 295, That was a onse where
fome *‘mules” for spiun ng cotton had been
taken a8 & distress, and thoe question arose whe-
ther these ** mules,” whon fixed, beenme part of
the freshold  « This,” enid Parke, B, “wasa
uestinn of fact, depending upon the eircum-
waneps of enoh case, and principally on two con-
Hderations: first, the mode of annexation to the
&l or fabric of the framo, and the extent to

which it is united to them, whether it can bes
easily removed, integre, salve et commods, or not,
withe - injury to itself or the fabris of the
building ; secondly, on the object and parpoee of
the annexation, whether it was for the permanent
and substantial improvement of the dwelling, in
the langunge of the civil law, perpetui usus causa,
or in that of the Year Book, pour un profit del
inheritance, or merely for o temporary purposs,
or the more complete enjoyment and use of it ag
a chattel.” That doctrine was cited and approved
of a8 good Iaw by the Court of Queen’s Beuch in
Pursons v, Ifinde (14 W R. 860); it was slgo
cited with approval by the same court in Zurner
v. Cameron. 22 L. T, Rep. N. 8§ 625; L. Rep. 8
Q. B 8068 [Bluckburn, J., cited Matier v.
Froaser, 2 Kay & J. 686 ] In Walmsley v. Milne,
7C. B. N 8 118, the court did not impugn the
authority of Hellawell v. Eastwood; the judg-
ment there proceeded on the conelusion in point
of fact that the mortgavor bnd annexed the arti-
cles in question to the freebold for the purpose
of improving the inheritanee. In Waterfall v.
Penistone, 8 B, & B. 876, Hellawell v. Eustwood
was nguin cited, and approved as laying down
the true rule. {le cited uleo Trappes v. Harter,
20 &M, 153; Climig v, Woord, L. Rep. 8 Ex.
267; Ex. Ch. L Rep 4 Ex. 328; Lancaster v.
Fve, 5C B N. 8 717. It upperrs from a con-
sideration of these authorities, that the true rule
of lnw is that laid down by Parke, B., in Ilella-
well v. Eastwood, and, judged by that rule, the
forms in this case were chattels, and did not pss
by & conveyaunce of the freehold. As regards
the mode of nnnexation, they were only 8o
anncxed that they might have been easily re-
moved, salve, fnlegre ef commode, without injury
to them or to the building; next, as regerd- the
objeot and purpuse of the annexation, that was
gimply and solely to keep the looms steady and
perpendicular to the line of shafting. It was for
the more convenient use of the looms, and not
for the improvement of the mill a8 a mill. The
steam engine, boiler, shafting and <» forth, were,
no doubt, as regards the objeet a: i purpose of
their anoexation, attached to the freehold, for
they were put up for the more convenient use of
the mill as n mill.  The will could not be used
as such without the machinery and shafting gear;
but the looms were not equnlly indispeusabls,
To test the question in another way, these looms
would not be ratable: Reg v Lee, L. Rep. 1Q L.
241. e cited also Wood v. flewitt, 8 Q. B. 913
Fisher v, Dizon, 12 C. & F. 812 Gibsonv The
Hammersmith Ruilway Co., 32 L J. 837, Ch.;
8 L. T. Rep N. 8 48, Cullwick v. Swindel,
L. Rep. 8 Eq. Cas. 249,

Cave for the plaintiffs (respondents )-~The
loomas were intended to pase; secoudly. they did
pags, and as part of the freohold and not as
chattels, What was mortgnged was a ¢ worsted
wmill,” snd she mill can bardly be cnlled a
¢ worsted wll” without these looms: (Haley v.
Hammersley, 30 L. J. 271, Ch.; gee nlao Amos
and Ferrard on Fixturea, p. 226, ef s2¢ ) Where
the owner sets up looms like thess, the presump-
tion is that he dues it for the impiovement of
the inheritance. In Hellnwell v. Fastwood the
question was between Inndlord and tenant. With
regard to fixtures to which the tenantis entitled,
as against the labdlord, to take away at the 3nd



