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iaws, and, under tho pretanco of hoing peacaable
citizenq, cnharked on board u~ vessai of, ta us, il
neutrali friendiy power, with concealed amnis, and
by force captured tha vessei, and in violation of
the lawvs of war took front the prosecutor, a pri-
vato iinlividuiai and a non-combatant, a considera-
bic quin of naney. TVint titis aet of rohbery was
nlot nt ail îiecessary for theut in carryinq out the
allged euterprise, if they really had jnten(ied ta
ca.ry it out, and tliereforo, taking the justifica-
tion set I.p hy the rioner himseif, on the ground
put by ,,, coutt<aI, it failed. It was furthier
contend(eil on the part of tae prosecutien that ta
attemit ta carry eu watr or contmit deprodations
'îvlich are to bo dignified with tho naina of war,
by the nid of only twenty-fiva or thirty metn,
hundreds of miles away front tie scorie of miii-
tary operations, ln tha interiar of thue anemy's
country, remoto front tha sen, andl ta supposa
tlhat nets oi plunder c.nomitted under sucli a pro-
tence, wouîld evor ho considered by neutrais as
beligerent nets, was ta exteii( the ruIe beyonti
reainn, tligh sucli aets miglit have heen under-
taken tiiler lte direction of the helligerent
aiîthorities, or aiterwards avowed by thent.

If, ou a similar matter occurring in tItis canla-
try, I woro eaiied upon to decide whelher I would
diseharge te prisoner or commit lut for triai,
I 8houîd feel hounti ta commit him. 1 shoulo
say, lookitig at ail the fades as thay are presented
on aither side, that the conduct of tha parties,
and what they saiti and did during the tima the
vetéol was in their possession, ivas of tIial equi-
vocal ciinracier tat t ivouid, in tha tact favora-
ble view 8uggested for the prisaner, ha a matter
for thte congideration of a jury witether they were
acting in good faitit in carrying out a helligerent
enterprise, or wbether they wcra flot cloaking an
expaditian for te purposes of plunder under
prebane of a belligerent enterprise, thinking in
that wvay more readiiy to escape detection.

I have na douht that titis is the view that
wouhi be taiken of the case in Engiaîid. In te
case of Tvan and otheris, in 10 L T. N. S. 499,
referrcdi ta in the argument, Chiei Justice Coek-
burn, aiter stating thlat if the acte the prisoners
wcro -ngaged in were not dlone with a piratical
intent, but with an honest intention ta assist one
of tho helligorenîs, they could nat ba treaîed
as pirates, ohetrved: "But then it is tnt ha-
cause îiîey assuma tha chamacter af hel!igcrents
tîtat tiîey can thereby protect theneselves front
the cansequences of acts raaliy piratîcal. Now,
haro it is truc that tae prisoncrs at the tinte
said tiîey wera actiag on halînîf ai the Couféder-
aIes, an! that was eqivaient ta haisîing the
Confedemate flng. But then pirates sametimes
hoist lte fing of a nation to conceal thair reai
character. No douht, prima facie, tha acî af
seizing a vessai, saying at lthe saine tinte it is
seized for the Confederates, may maib0 a presump-
tien of suci an intention; but thea the circut-
stances muîst ha looked at ta see if tae act was
roahly clone piratically, which would ha for the
jury. und I caniiot say that the magistrato was
flot juqtified ln comntitting the prisoner for triai."
Cramptoni, J., in giving bis jvAgmeut, said :- I
cannoI say thiat the iaagistrate, in lus d:scretion,
auglit flot ta commit tin ait te grounti titat
te net fl,)no was sometliing liko a bel igereul act.

For lookiuig at the surreptitiaus w3y in whicit

the prisoners went on board and took tha vossai,
thera was, evidence before the magistrato that
this was piraoy. Upon titis 1 quitc collcur 'with
my lard, hecause it is nlot for us to wcigh the
affect of the cvidoec, which is for the magistrate,
and ail wc can consider la ivhether thora is
enoughi to justify a commital, atnd I agrec with
my lord thait we cannot sity that thore is flot.",
In conclusion, ho 8aid :-' If, therefaro, this was
a belligerent act, the prîsoncrs tire cutitiad te
our judgmcut, but if flot, and 1 think it wa.
flot, but piracy contra jim gentifm, iii ry vicw thte
caseais flot within the statute." Mr. Justice Black.
burn eaid :-11 It strikees me thagt thera ivas such
an amount of evidence of its haing piracy jure
gentium, as, if the crise hall beea befaro a jury,
tha judgo would not have hoon justified ini v4th.
drawing it frein theîn " IlAs ta the evidence,
its effcct wouid ha for tha jury, and thoughi the
Conifedarata States are flot rccoguized as inde.
pendent, they are recognized as a belligorent
power, and thora can ha noe doubt fliat parties
reaily acting on their hohialf would ho justified.
But the case is ana of piracy by the law ot
nations, in which casa men cannot ha givoni up,
becattse thay can be tried boro, or it is a case of
an act of warfare, lu which casa they catnaot be
tried at al."

Entartaining tha opinion 1 hava expraýsed, it
le my duty ta deciare that the learneel Recorder
was warranted in decicling to commit the pt'îsouer
for tho purposa of ltaing s,îrreîîdered. As long
as tha Extradition Traaty hatwean tlîiq country
antd tha United -States is in force, it oughit ta be
houestly carricd out, and in ail cases whîere the
evidenca shows that an offence lins been coin-
mitted, thougi there may be conflicting eviîlance
as to the fants, or différent conclusions drawn
froin the facto, yet in thoso cases where we
would commit for trial under a similar stato of
facts in titis country, wo are equally houuid te
commit to ba surreridered for trial uitiler the
treaty and our statute pased to carry it out.
WVe inuet assume ilînt parties Nvill liave a fait
trial after thair aurrenier, or we ouglit not to
deliver them up at ail], or ratiier ouglit flot to
hava agrecd to do go.

In conclusion, I will merely add tliat if it
shouid ha necessary ta go inito the question liow
far enterprisas, such as it is now contended hy
te parties who seized the J>hdo J'arsoas they

were eugaged in, coubi propcrly <under the cir-
cumstancas attending tîtat beizuro lii the inlatid
waters bordcring on titis country and the United
States, wholly witbin the jurisdiction of the tNeo
countries) ha considcred a belligeront net. when
undertaken hy sucli an insignificant numher et
persoris, and inL the way it wvas conductei Iby
thant, I wouid requirc more time to conusil1er anîd
dicuqs the question thau 1 have as yot heen able
to give to it.

IIAGAItT,.-Tt ovidlenca ngainst the prisoner
shows that a violenta~ct oi trespasq lias heeu coin.
mitteti on person anid property that a man lias
heon rohhacl within the United States jurisdiction
and thtat tae person clîarged with tîtese acts is
foutid hera. The learnetl Recorder lias found thât
the evidence sufficiontiy warrantcei his heing 'i-
rested and cantmitted in libide the action of the
Ozecutivo under the trcaty. Wce are asked uow to
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