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fining myrolf to the dlee:vvun uf titis dernurrer, on whiicît 1 arn
nati8lied tl:e pktintiff is entitled te judgrnent.

Nàotuison, J., concurret).
Judgnient for plaintiff on demurrer.

Roni3io v. Go xoi u) McKAv.
32L& efgoc*d-Stte of Fratds-As>'lane and reec4'.

Defndan, wholexale meorchant,. In Docomior. vertatty ordoret certain cloth
gooda frcU: Ille, plaintiff, a mnan:utacturr, b>' uniplo, nt a stllUltt'l Prl'e lx-r
yard, to e deltt'ed b>' tito lt Apntl oeil. Thre marse w.rs reMrt t1>y do.
fe.ndants. et dtCto'N'uC titue, befor,, Che, 1Oh of Ntarcb, and on that day t1wy
wrore, tu Ch,, plalaîtf that ttîry ilould nut krp thre except At a leu, pri,,
b,ee h ad dtarutatd an allekmt coutititon of the Cairgnin, flot to ".Il to
rttait u::rlhtu. Thoa ptaitiff tSn ropy dcnted t1ils condition, and refo,,od t,
low,,r the prites; aCd on the 1211, tihe def,'udants &aint weeta, ltat the goeC,
vrre In tbtr bands, etbjm<t to the ptaintlff's order. On the, 2duli, ha.inr ta.
A,,ie.th lt es",. Cefradants wror,, Ceclniag te tako it Iun Ftürk. - for otiier
reA'anà as wett as thin'o atrendi> mnClontd,"' and aCaing that the, goodd %ver,,

storcd et tite pilt:tffA risit
D,,fêudants sotti part of the fint two cases, witether holore or after the, Ce6th Jf

blsrch vas~ fot cicar, and Kea aler, as te>' nîtýeoo, dtcovered defects in

âueattty, and dit %:,ot opon the otrr cwkoo.M tit i:, endt of <Jtober, zatut tonu
day. beloro 1ho triai. Tiie ohjecttou,, as tu atlling t. rotait deatori and üa lu

quatit>' hartug beea teft tô thejur>', tb>' founti for the, phitsiri
Etd, that lter,, W&« an arceptance andi roccipt of tho gooda by defendants,

.,th,. tii. Statute. of YrandF.
,11 T.,27 Vie.)

Declaration for gouda hargained and) soit), gouda sold andI de-
livered, ivurk and materials, and) accounit stat)d.

PIeu, ms to $187 53, payotont ot that sulinxto court ; as tu the
residue. nover indebtet).

The plaintif teck te rnuney out uof OIOn Chu firSt plea, uand
juined issue on the second. The trial Coule place ut Banjoc, in
November, 1863, befure liagurty, J.

iThe pluiritiff provet) a verbal order given hy one of the deferi-
dants, tvholosalc inerchiants ixi Torento, for certain gouda, of tvhich
te plaintiff uns a mnufacturer. IThe gouda were soit) by sample
at 75 cents per yard, and ivere to ho furwarded hy the plaintiff te
defeudants. Te contract vras made in the ond) of Decenîber or
bcginaing uf January riext hefore te trial. On the Ilth of Fcb.
ruary, 1863. the defendants wrote to te plaintiff that !turas ime
for the plsintiff tu ho sending a j.ortion oftChe two saunplea of
tweeds ordered. Onte 1Othof Manrcb, 1863, thodefendantswrote
tu the plaintitu tite fu)lotcîng leCter t

«-We have ixiqoice uf tbree cases of gouda froe you-last case
juist in, but unopet)d. Mie ht-7 to suty Chat circnmstances have
coma under our lcnewlet)ge, yi2 , Chat ut prices eolil tri ts Chose
gouda trere to ho exclu-ively sold tu wvlolesule bieuses. Such flot
hein,- te case, ire heg to advise Chat tre stîtll not Calte lhemn intu
account cicept ut 70 cents. Titis will refor ta ail receivet)." To
whiich, ou the l2t) et ar),te plaintiff repliet), "C hat te gouda
Lave hotu setnt as per agreement; conaeqatently CLore eau bo nu
abaternont on theo price invoiced Co Sou ut."'

Te Chia on the saume day Chie defendants anstreret) t, IWo havo
your favuur of Chia date. lu reply n,, beg tu state that gouda
alludedt) C in ours of 1Oth instant are here ruhject Co, your order.
Wc fuIS cumprceeît our positioni, andI wiI! ahido the resuit." On
the 26th of Marcit, 1863, thie defiendants wrote to the pltintiff as
folutra t IlSincc writing Sou l2th instant advising yen Chat youur
gouda weru hehd bore -ublject to yoîîr urders, te have recoîret)
auîother case, thlci, for (thber reasena as weil as iliose ulrcady
meuttionet), tro decline Caking in nie stocke. They are- sturet) ut
your erpenso, andI lu cvcry otlier way ,it your niale. IVe think
.your better plan would bc te do surncthing ivith ChemIn ri rtisn."

VTeo only uther letten put ln enidence tas datet) l9tit of Octuher,
1863, Chia action having been comrnenced un te 23rd of Septein-
ber groceding. It nas tritter te Chie pluintiff hy Chie defendant
Gordon, as follows: "I learn Chut Sou tere loking nt your gouda
une day that 1 uns absenit. 1 regret I uas nut in, as I could have
shicin ue the lut-Mr. Spence or Mr. M,%cKay nut ltnowing Cheir
wliereabol)uts. Ltat pring, upon titeir imefiCasbeing pointet)
otît, and) soee e Clci cing neturncd, I qtoppedt) hoir êuie. und
thicy ane :ill litne, except ihiat bas becri pait) into court. 1 adaised
yoii 26tli '3larch. Yen did flot cijoose tu reply. 1 yet belirre bat)
Soîu becri atrare uf thein condhitîin Sou wouol- have act,i difî.rent'y.
Law in amy case is tîipfleasnnt ; n:!t as a manufacturer I can't e
what von cou gain by prescrit courae. Titene la flot a merebuint

lin Upper Canada but vill heur tts out as to condcînning thein. 1
wGulîd Mail say, bet courre te accept of0 ninount puid in and talce
the goode. 'Vis te first thing of the Itint wc ever liad. 1 may
add that a nuihr of tbo pieccs arc short moausurc 39 well."

Il appoareil -bat all the gouda bargained for wore doliveredl
beforo tie Ist of April, 1863 The plaititiffs goneral mnaiger
provcd tho bargain and delivcry, and tbat Le took samples to tho
defendants whien bo sold the guods a t iei. fe swore At uns no
conîdition of the sale Chent the plaititff bhoultl net sell much gouda
ut such prices tu retail incrcbants : Chat they (mcaning the plain-
tiff) did flot make a business of selling to rotai! bouses, but did
Dot promise nut to do su. T'his order wa givoi lin Che plaintiff's
cloth roemn nt Gat-no one prescrit but tie witnîos and -NcKay,
one of the defendants. lie Lad showi: defendants samples lin
Toronto. NMcKay in Galt selectcd frein picce wbicliei looked at,
fifty pieces of one and fifty picce8 of another quality. Ife and
utiier witnesees gave evidence of their being properly muanufactured
antd saleablo gouds, but cheap-inade train course wool.

fi further anpearod that the defcndantq had actually soit) 2751
yards of thu gioods first rcceived, but that CLey Lad nlot opened the
two last cases received until about Cen day3 befoe tho trial. .And
on Cheir part evidence wns gone into to, show that whon tho plain-
tiff's manager came to Toronto -sitlî patterns, tu get ordcrd, Mr.
Spence, who, was in defendants' empluy, told hiro it would bc an
objection tu defendants ordering the8e gouds if tlîe plaintiff sold
sucb gouda te retai) mechants, aud thie plaintiff's manager said
thicre trould bo nu cause of complutint un Chat ]sead. Spence
undorstuod hlm to aay tbuut if deferidants gave ait order the plain-
tiff weculd flot sell to retail inceaxits.

A gout) dca) of evideoce tu shew that t):ic goods trere net as gout)
as the pttterfis prodnccd ini Toronto, nor Inerchantable. was gens
intu; anid the plaintiff gave additional evidence in reply on this
bout). There ias nu proof that the plaintiff bat soldt) C retu.ii
denlers. The amount pait) ie court waa admittete C 8 19 too
little.

It uns objecteil, sattCe close of tLe pluintiff'a case, that there
was no contract lin writing, Poid that, su far front CLore being cvi-
dence ot acceptance of tine gouds, tLore uns expreso eviience of
their being rejected. The learrie' judge overruled the objection,
and) ut the close uf the pluintiff's case told thejnry that when per-
sons purchase gouds to ho delivcred according to sarnple thc
vendees are cntitled tu a reuaonable time to examine them, ondt if
thîey du flot nusvrer the u'ample the veuidces may refuse ucceptance,
giving notice tu the vendors; and ho let. Co them tu suy wlhethîer the
goods dlelîveret) unswered the samples or not. Ile reiarkedun the
fact that irhen Chie defondants ini Marc!: gave notice to the plaintif.,
it unas not apparcntly froin any defect iii quality. but on an ulleged
breach of coritract in selling such -codtcl rotai! dealers-notbing
heing said of defecta, and) ttvu cases, in fact, not Liaving been
openot) nt aIl until ton days hefe tho trial: Chat vendors aro
erititleil Co know in a reasonable turne on -wbat grotinda the gouda
senit are ubjecteto tChat if Shoe uns un infériority in the gouda
deli,ceret t he sample. they might (if defendants ivere honnd hy
Choir conduct to keep thons) inuke eoure allotrance.

The jury gave the plai'niff tLe full anouutt claimet).
Brad, Q. C., ubtaiiiet) a rule iui for a ncw trial, or te reduco

the verdict to $19, or to $335, that being the price of the first
case ut goods in question in Chia suit, baqs the surn 1 aid into Court ;
or to reduce the verdict Co auch sum as tLe court might direct t. Chu
verdict heing cuntrary to law and) evidence, aond for xnisdirectiuit,
becanse, except as tu thte gouda sol') hy Chu Idefendants, Clco
tras nu acceptante, and defendants rcfuscd to accept the saine,
and Cherefore tho plaintiff's cause of action su, far unas nlot for
accepting, und for the gouda flot itcceptçA tho plaintiff could flot
recuvor in Culs action t that the plaintiff tid flot prove a contract
ivithin Chu Statuto of Frauds, and trithin the statuts 13&% 14 Vie.,
Ch. 61.
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ci al , 7 C P. 13t1; hfuai v. &Ui. .5 East 449.
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