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NOTES 0F CASES. [Cham.

buildings. Subsequently the defendant sold
the hotel property to the plaintiff, who had
lived opposite thereto for some years, the de-
fendant representing, as claimed by the plain-
tiff, that the division line ran between the
buildings, which the defendant denies, whereas
it appeared that the hotel encroached some 34
inches on the east haîf. There was evidence
given to show that the plaintiff knew of the
encroachment, and stated it made no difference
as the matter could be settled ;at ail events
that he knew of it before the deed was exe-
cuted, when nothing was said about it, the
land being described therein as the west half of
the lot, according to a plan, and tha' plaintiff
had given a mortgage on the land ; that the
value of the 34 inches was of trifling amount
that the hotel could be rnoved on to the pro-
per line for $40 ; and that the defendant had
offered to procure for plaintiff a lease of the
piece encroached upon at a nominal rent
for the time the botel would last, which was re-
fused. At the trial it was expressly found that
the representation was not false and fraudu-
lent.

HeZd, under these circumstances there could
be no recovery-.

At the trial an amendment was made, adding
the brother as a party and directing him to
make a conveyance to the plaintiff of the
piece encroached upon.

Held, that amendment should not under the
circumstances have been mnade, and must be
struck out.

Dunbar, (of Guelph,) for the plaintiff.
Meyer, (of Orangeville,) for the defendant.

CHAM BERS.

Mr. Stephens.] [Dec.

WORKMAN v. RoBB.

Appeal-Tïrne-o.7.A., sec. 38-R.S.O., cab.
38, sec. 46.

On the 2nd April, 1881, a decree was pro-
nounced in thiscause dismissing the plaintiffs'
bill with costs. On the 9th April due notice
of appeal was given by the plaintiffs, and about
the samne time an arrangement was made that
the defendants' solicitors should accept the
undertaking of the solicitols for the plaintiffs

instead of the usual bond to secure the costs.
of appeal and of the Court below.

On the 8th September the plaintiffs' solici--
tors wrote to the defendants' solicitors, enclos-
ing their written undertaking.

On the Ist October the defendants' solicitors
in answer, wrote, declining to accept the un-
dertaking, stating that he thought the plaintiffs.
were debarred, by lapse of time, of their right
to arpeal. Execution was issued on the lOth,
November against the goods and lands of the-
plaintiff for the -amount of the defendant's
taxed costs of suit.

The plaintiff then applied for an order to-
set aside the execution with costs.

HeZd, that the agreement between the solici-
tors applied only to the nature of the security
to be given, and not to the time within wbich,
it was to be furnished. That section 38 of O.J.A-
did flot limit to three months the plaintiff's right
to appeal within the twelve months w hich exist-
ed under R. S.O., cap. 38, sec. 46.

Executions set aside with costs to be coàts-
to the plaintiff on the final taxation.

Costs in the appeal in any result of the-
appeal.

HoyZes, for the motion.
Casse/s, contra.

Hagarty, C. J.]
REo. EX IREL. WATT v. LANG AND CHADWICK.

Munici:oal Ac, sec. '91.

Held, per HAGARTY, C. J., on appeal ftonx
Mr. Dalton, that a disclaimer by an Alderman,
elected in a city is sufficiente under the above
section, if made within the six weeks from elec-
tion, although the person elected bas acted in
his office.

Mr. Dalton.] [Dec. 23, i891.
CAMPAN V. LUCAS.

Rez5?evin.
The judicature Act does not in general apply

to actions of replevin.
Ho/,nan, for application.
Aylesworth, contra.

Cham.]
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