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1The iirst question is whether Payne iii iiakiiig this repair was
a servant of the corporation or whether lie was acting under con-
tract. . .. 1 think it clear under the cases that lie wag a
vontractor. and flot a servant: Saunders v. City of To<rono * f;

. .65; Caston v. Consolidated Plate Glass Co., 26 A. R1. 63,
reversed 29 S. Ci. R. 624; Jones v. Corporation of Liverpool, 141
Q. B. D. 890; Donovan v. Laing, etc., Syndicale, [189?] 1 Q. B, .
629; Waldock v. Wînfleld, [1901] 2 K. B. 596-, Kirk v. Citv of
Toronto, 8 0. L. R1. 730; . . . Penny v. Winibledon Urbani
District (1ouneil, [1898] 2 Q. B. 212, [1899] 2 Q. B. 72- The
SSnark, J'1900] 1P. 105.

In the present case the obligation, in rny opinion, stili restedl
on thec defendants to take ail necessary precautions to see that the
obstruction placed upon the sîdewalk was propcrly guarded and
protccted so as to prevent an accidlent b ' persons having occasion
to Use the sidewalk. I{erc the contract, as 1, flnd, to do the re-
pairs existed, but there was no0 indemnitv elaîîsel as in the Kirk
case....

[lýefereincc to Baizùr v. Township of (Gosfield South, 17 0, P.
700(;' Stilliwav v. City of Toronto, 20 O. IR. 98; MeKelviu v. City
of London. 22 O. R. 70; Homcwood v. City of Hfamilton, 1 0. L.
R. .266; Miuns v. V'illag-e of Onieuict, 2 0. L. R. 579, 8 0. L. R.
5.08; Hllond v.rfwîil of York . 7 0. L~. R. 533.

1 think this is a ea;s,- witlini the statute for recoverv ov\'r.
Judgmexit wilI, therefore, be that the defen<lants reeover agaiIIst
Payne the ainount wlîich tliey have to pay to the plaintif! for
damages and colsts, together with their costs of the defence and
the costs of the third party proceedings as betwcen themn and the
third party.
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*I)FNIAMI v. PATRICK.

Jldraid Serat- Di,'missal of Servant Jutfain
Contfidenioa Relatiopïship - Dom estic CuisIi rl(on-
diict,,oJ F"ervnn1.

Appeal l'y the defendant from the ] dgiu't o'f the ("nntv-
Court of Middlesex in favour of the plaintiff for the reeover 'N o-ýf
$120 darnages, in addition to $200 paid into Colurt by the dlefeind-

ant inanaction for breach of! eontraet o! ve arl.v hirî( I\-1h

diîislof the 1)Iaifltiff, the servant, lu the rnid(Ile ()f a Veatr, The
dfnatj usti fied the dismissal.

Inhis case wmI 1be reported in the Ontario Lasw Rep)orts.


