
REX v. CAPELLI.

(a) To hear any question of law arisîng either on the
trial or on any of the proceedings prelîminary, subsequent,
or incidentai thereto, or arising out of the direction of the

Judige, wlilch the trial Court, either during or after the trial,
may re.-erve for our opinion: sec. 1014 (former sec. 743.)

(h) If the( trial Court refuses to reserve the question,
i..., the. question of law, we inay hear an application fer

leave to appl)eal: sec. 1015; and, if leave is granted, may
bear the case( directed by us to be stated thereon as if the

question had been reserved: sec. 1016.

Sectionsq loi8 and 1019 shew that in dealing with the case

reerved or direc-ted ta ha stated the Court considerB only

the. questions of law.
The. evidence which the Court is empoweredl te receive

under sec-s. 1015 (3) and 1017 (2) is such evidence, if any,
in addition ta the evidence at the triai, as may be necessary

te shew the questions of law upon which it is sought te

appeal.
if there is no evidence upon which a conviction could

Iega11y hiave taken place, that of couirse raises a question of

Iaw wiihl nmay be the subjcet of a reservation or stated case.

That is not the. case before us. It very plainly appeara

Utsat iiere was ev idence upon which. the jury might find the

prisorner guilty of thie more serious offenoe. Whether thecy

wereý influenced in doing so by the suggestion that he was

attmnptiflg to commiiit a rape upon the woman 'McCormajck
viien iii, was puslicd off hier by thc deceased, we do net know.

jt i. only too likely thiat thcy were, and, no doubt, some of

the witneuer;(s gave clur te thie suggesion. lit is, I mut
>ay for tinysef, a suggestion which ought to have been rejected

by tht( juiryN as riielussd of nlo weight whatever, Under

tii. circulfl5taiwes. Situatedý( as, the parties were in aL vrowded
roorn, te say niothinig of the age of the woman. Everything

which the witnesses depos:e to on this point is, 1 would say,

more senszibly to be referred to the fact that both parties had

bien drinking sund haid fallen togethier on the floor while en-

gagvd in their mnaudflin hiorsep[lay' . The suddeni ragce of the
aed -n î ntant, thoiuh inexcusable, uise of his wea-

pou, upon the deceased1's interference, is intelligible uiponr this

thenry. It wws al. no doubt, for the jury, aind can now only

b.P monaidered elsewhere.
A careful examnination of the evidence and of the charge

of the. learned Judge 8antisfles me thaf there was no mnis-


