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There is an luterestixig disusion of the question before
V s, wbich 1 shall not stop to read, in Tinker v. New York,
O)ntario, snd Western R. I. Co., 7Y1 HImu 431.

There mnay have been sonie remuo for it, but mn the ques-

tions put to the jury, a xuost niaterial one, which lay at the

root of the question of the liability of defendants, was not

îicludled. 1 refer to the question whether the. pile of ties was
calculated to f righteu horses aud so constituted a nuisance in
the. publie highway.

Without a flnding of that kind, there miglit have been
scne difficulty, if we had been of a different opinion, in giv-
ing effeet to plaintiff's motion.

The. motion is dismnissed with costs.

WuINCuIISTER, CO.J. JANIJARY 11T1ý, 1905.
COIJNTY COURT OF YOR&K.

IERZINO v. TOBONTO GENERAL HOSPITAL
TRUSTEES.

Mfaster andl Servan1ýLiab~ili1y of M1aster for The of Semvant
..2&opie of PBmploymnl. - Bai iment - HospitaZ--Ch1rit!f
Patient.

Action to recover $160, which the plaintiff alleged had
1wen take-4n froni hini while su ininate of defeudsuts' hospital
by defendants, their servants, or agents, to the use, benefit,
lsnd advantage of defeudants, their servants or agents.

I. W. Eyre, for plaintiff.

il. 1). (lamblo, for defendants, contended. that ther coul(d
neot be muade hiable asq bailees, for, if this wss s. bailuient,
defendants were gratuitous baileeýs, sud to make theu bible

gros.; negligeuce musut b. shewu, viiereas upon t'ho evidience
nonelgec whatever had been proved. In snswer to the

charge tb.t the. money iiad been stolen by one of the servants
of defandanta, bu, contended that defendants could only b.

made liable viier. the tort of tii. servant was within the

scope of tiie enploymeut, and referred te Chieshire v. Bailey,
'Il Time-s Ii. R. 130. He furtiier submitted that defend-
sut.; could not be mnade liable by any analogy te inn-keepers,
in-keepers being one o! the. exceptions to the rule that bail...ý

are not insurers of tie goo)ds in theixr eustody. Âmong other

cases lie referred to Cayle's Case, 1 Sm. L. C., Ilth ed., p.
119). Hle also submitted that boardiug-house keepers niot

b)eing responsible for the l ofe their lodgers' property, de-

fendants were in a very nuelh stronger position, iuasmueh

,9s the institution was a charitable one, making no profit


