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By the 2nd section of chap. 12-6, Con. Stats.
U. C., it is enacted, among other things, that
"6for any nct done under any conviction, or order
made, or warrant issued by such justice in any
such matter"-tbat is, a miatter of wbich by Iaw
hoe has flot jurisdiction, or in wbich ho bas ex-
ceoed his jurisdiction-" any person injured
thereby may maintain an action agninst such
justice in the saine fori and in the saine case as
ho might have done before the passing of this
act," but by sec. 8 flot Iluntil the conviction or
order bas been quasbedl."

The first count is in trcspRss, under the second
section, treating the act cf the magistrates as
without or in excess of their jurisdiction. The
second count is founded on the first section of
the statute, treating the nct as done in the exe-
cution of their duty as justices with respect to a
matter 'within their jurisiction.

Thie evidenco shews enly one state cf facts and
one act of iwiprisùeîÛsnt for wliicia the plaintiff
compiains, and it wili sustain citber counit, de-
pending on the question whether the detendants
had jurisdiction, and if se, whether thcy acted
maliciously and without reasonable or probable
cause, or wheth or they had no jur:sdiction, or
having juriadiction acted in excess cf it.

It appears to us immateriai te the plaintiff's
right cf rccovery upon which count he enters
bis judgment fflel v. Fergu.son, 15 U.C.C.P. 584.
The gencrai verdict on the two ceunts croates no
legai ùbjýýctiin. Wc thiak the cvidence abund-
antly sustains the second count. anl I incline te
the opinion that on the whole facte it might be
heid tlat there was jurisdiction primâ fadie tili
the facts appeared. Mr. Anderson citcd llaylocc
v. Spcrke. 1 E. & B3. 471. Ini regnrd te that
crise, Lord Wensleydale in Mlc.fahon v. Lennard,
6 H. L. Cas. 1Q12 observed that case was not
satisfactorily distinguishcd frein Wlitie v. Morri8
11 C. B. 1015 and is net to bo preferred te it.

Then as te danmages, two points are made : lst,
As te the jury having given several damages;
2nd, As te the direction te the jury that they
migbt give damages in poenam, te teacli tho
defendants net te abuse their position or
authority. The question of excessive damages
was aise raiscd, but as in our view the verdict
cannot be treated as other than a verdict of
$800, we cannot say that, after geing carefully
through the evidence, WC have arrived at the
conclusion that it is se gressly extravagant as te
justify interference on that ground. The plain-
tiff might of course take tbe lesser verdict
against both defendants.

Wo have net found any case in which the
judgment in Hill v. Goodckild 5 Burr. 2790
has been doubted or denied. Lord Mansfield
states that whcre a trespass is jointly charged
upon ail the defendants, and the verdict bas
found theni jointly quilly, the jury cannot assess
8everal damages. His Ierdship confines the
judgment te the particular case, peinting eut
that the court was net caiied upon to decide as
te cases where the defendants were charged
soverally, or had sovered in their pleading, or
were fouad guilty of several parts of the saine
trespass.

The doubt thrown

uudecided by Lord

eut in Gregory v. Slosoman
upon one of the cases left
Mansfield, the defendants

having taken different parts in the transaction,
and the defendant Slowinan having plcaded, a
separate defence frein the others.

The cases prier te Hill v. Goodchiild are net
te bo reconciled. Fer exaruple, ini Lane v. San-
teloe 1 Str. 79, Parker, C. J., allowed the jury
te give £200 against one defendant and £20
against another; whiie iu Lowfield v. Bancroft
2 Str. 910, Lord Raymond held the jury could
net sever the dainges. In Chapman v. House
2 Str. 1140, Les, C. J., held the jury might
sever, as the defeudants had net pleaded jeiutiy.
In Clark v. Nesosman et al. 1 Ex. 131 the ruis
was stated, that the truc criterion is the whole
injury which the plaintiff has sustained froin the
joint act of tre8passa: that when the defeudauts
have se conducted theinselves as te be liable te
ho jeiutiy oued, they are respensibie for the
injury sustained by the common act. And the
direction te the jury given by Tindal, C. J., in
-EllUot v. Allen 1 C. B. 18, is ini accordance
with this criterion. H1e chargred, and the court
sustained him,that the plaintiff could only recover
damages against ail the defendants jointly in
any joint aci et trespass committed or cissented
te by themn ail. The principle is further illus-
trated by the ruling of Patteson, J., in Walker
v. Woolcott 8 C. & P. 852.

As te the last polnt, the learned judge's notes
do net centain a statement cf the langeage ho
used in directing the jury on the subjeet ot
damages, but we gather froin the manner iu
which, the plaintiff's counsel argued this part
et the case, that hoe did net substantially differ
frein the defendants' counsel as te the character
cf the charge, and we assume the learned judge
did tell the jury that they were nt liberty te give
what are sometimes called exemplary, sometimes
even vindictive damages.

That the jury have this righit in certain
actions cf trespass, and that the court wili net
interfere with thei in the exorcise ef it. appears
clear upon authority. I need only refer te the
weii known case ef Merest Y.» Ilarvey 5 Taunt.
442. Nor is it confined te actions cf trespas.
Bell v. Midland Railwau, Co. 10 C. B. N. S.
287 was an action for injury te the plaintiff's
reversienary interest, in which Willes, J., saysq,e
"lIf ever there waa' a case in which. the jury
were warranted in awnrding damiages of an
cxemplary character, this is that case. The
defendants have comniitted a grievous wrong
with a high hand, and in plain violation of an
act of Parliament, and persisted in it fer the
purpose of destroying the plaintiff's business
and securing gain te theinseives,"1 referring te
Emblem v. Mfyers 6 H. & N. 54. And Byles,
J., says, IlWhere a wrougfui act is acconipanied
by words et contumely aýud abuse, the jury are
warranted ini taking that inte censicleratien,_ and
giving retributory damiages."

In the case of Emblem v. Yuyer8 6 Il. & N. 54
referred te in the case iast cited, the judge
directed the jury that if they were cf opinion
that what was donc was donc wilfuliy, with a
highbhand, fer the purpose of trampling on the
plaintiff and driving hum eut of possession, they
migbt fiud exemplary damnages. On motion for
a new trial, in which this charge was excepted
te as a misdirection, the court sustained the
verdict. The observations of the judges on this
question are well werthy of attention, and thero
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