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LAWV AND 1 %ITITY ILL. wlî;cl ivould at once have heen resgi4tedl, but by cnercing the
31EXORIAL 0F TUEF COMM3UN L.AW CMVC l3ISINh î:îî:hO Titis suitors bv mnens of per.ïoniil durcss ta f4rega their lcgni riglits,

IMAI. ~~and ta Sulbint to a'~ ejstice dont bettêtn tlîcîii on qial
lir nîles.In rpyt ij following lctter of the Lard Chancelier, on-inExpricnce, hwvr ennaomnsnil la u

eloifl tu ''iîsrvaioîs" r te eîîiy jdgs onl t11 Law hoeneorts of titis eqtîiîaiîio jîîrimsdiction wcre greativ diinished
andl 1-.Euty Bill, a comuicationî froîin tiic Coiiioii Law~ hy the dIraivbncks of double tribunnls and a tvof'old litigation,
Cummissioiîcrs lias licen prcscnted ta Parlianient by liecr attondciî '_ vast ilicrcaso of expense. llence, front tiine t'>
.Najcsty. !iie, dtiritngtio iast century and ahlf, according ns particular

My ord.- ha Ilause or Lords, 24th April, 1860. incaniveniencees sticces,4ively forced tiîemselveg on the attention
MY lod,-I lave liotneur ta guliniit to you a copy of' ai of t Legielatuirc, portions orhej.urisdîction nt firstcexercised

nieuorial t'roin the 'Master of tho RaIls and tho thre Yice- only by the courts of cquity have been transfcrred by statuito
Chianceliors upon a ll framied witiî a vicw% ta carry into effect ta the court.; of connion iaw.the last report of the Commuin Law Commission presided ove lleoe to raliere nginst the penalty oîîsends conditioned
by your lurdslîip. 1 respcctfuiiy bo- tiiat titis inoemariad nmay oaî tmed ier erleou otetnoo ra -is
bo considered by your l"rdshilp andothe aLlier coinni issi tnters, acton of ejctain ojv fritUpo fo tue tnien of~ rnt tat
aîîd tlint yon wotild have the goodness ta iîîforîîî nie lio% fair relieve inertgngors in actions on inortgagc bonds or actions of
.you coneur in iLs reasonin&. Icret r asetothprniladitrsadte

I ou.glit te idd, tlîat as titis mnernorial was laid before te impetaentpocs on ainn teprincipl arc interlesfttis tan th
Ileuqe of Lords, 1 propose (%vith your permîisîoîî ta lay beiore Ofjsimptan rcs fitri.caecanlsilîtase
the Ileuse of Lords any observations you inîy ho pleascd te îo tiiese instances of eneroachment on tue demain of courts
offer ini ansiver te it.-I have, &c., Cmn.rC. of equity niust be addeil the transfer, in Our awn tume, of the

te Right lion. tic Lord Chier Justice Cockburîî, çhioie of tîîat extensive and important jurimliction w.hich vas
& C.. & 0. knowçn under tic naine of -"auxilinry eqtiîy." 'l'ho po%çersfull oninLa Coinmissioners' communication 's as incliiel under titis bond being vwanting in the original pro-folloivs:-ccîiîre of the commuin lavr, couIlrts of cquiîy, as lias already

l801 'Mav, 1SOO. licen observcd, took tupon tiien.mclvcs to niako good the de-
My lord,-Oîir attention Iî:iving been calicd by yaur lordshl, ticieîncy. î3etter illis, t~u doubt, tthan tlat Vuzl% y>wets 81liould

te tic olltiections urged in the nieniorial oif the eqîiity judges nowvlicre lie friand for the protection of riglit ; yet sa great the
against tic Bill isitrouccd it 0 the Legisiature ait tic recoîîi- cvii tiat a Court iii rhîich a suit 'ras pcnding shnuld net have
mietîdations centaîned in oar last report, %vitli a view ta aur the ieans of doing justice betwecn the litigants; sa great the~
ofllering such nnswer as our acîîuaînt.îîce witii tue suliicet liardship of beiiig coiipeiicd té) resort taoa second Court ta sup-
mtighit soggcst, wc bc.- ta subînit the foaimvîing observations pl th dcfccts iii the procedure of the first ;se serions the

ireply. hiarassmnt, anid, above ail, the expense ai the double procced-IVo inust bagin byý prcînising tlîat the scope and cffeet ofitlieintatieceywsofeîorgieeshn iasne
alterations proposcd in tuic jurisdiction of the commnon law ercdress ; and parties, especially af the peorer sert, more
courts lias been greatly miscaneeived, Nviiiie the objeetors ap-. particularly wviere the miatter in dispute vas net of largo
pear te hîavc last siglît of Uic extent te whiich equitabie juris. amount, prefcrred ta subinit te injustice ratiier than have re-
diction lins already been cenferred on tiiese courts, as <veil as course te a reîiedy oitentimes far <verse tlîan the miqciiet' te
ai tie great improvenients vrnich have been introduccd in bce ured. Miîen, therefure, thc Common Law Ooniissieoncrs
maodern tinies inte their p: )cedure. recomuiiended the tranrfer of these pewers te the courts af law,

la the svweeping criticisînswitiî vlich our recomnicndations l>arli:,nieîît nt coc saw tue propricty of tue suggestion, and
have been assaiied tic proposai te confer furthier equitable gave effeet te it by legislative enactinent. Yettie samie argu.
jurisdictian on the courts of colîmnion law lias becu trcated as tuent inighit have been urged thon whici is resorted te naw.
a sceree of innovation nnd demulition, novr fitat prapounided, The poivers whicli it <vas proposed ta confer on Uic coninian
and tue incainpetcacy ef the comnnma law judges and tlîe ia- law courts were powcrs %viîicl the courts ai eqîîity flor inany
adcqîîacy of tiîcir procedure te deal <vitii equitabie riglits lias gcîierations liad exciusively cxercised, accordiîîg te priîîcipies
beeîî taken fer granted and rîntiesitatiiîgly atsrtcd, ns îlîougî und drul os witî <vhicli, se far as tiîcir practical application %vas
equitablejurisdictian iiad neyer lîctorebeen conferrcd upon or concernced, tue caînniîoa lavrjîdges couid riot b' expccted te
cxcrcised Iîy the legal tri batnais of tie countrv. bc fiiiiar. Yet thiese powvcrs have notv been cxtensively ex-

We suaIt have no difficuity in ilioin.- tliiat, <vitlî a single, erciscd by the comuiion ia<v courts te tue iîifiîiite advantange af
and tiiat a, vcry uînimportanît, exceptiun, in na instanîce i8 it tue suitors.Tijdeshviadndfictyiifiiiriii
preposed te enlarge the equitable jurisdietiaa of -,iec caniffnan tîîenielves wvith tir prineiples and Tilles e~a1se1by tlit
law courts, exceptwiicre titis .jurisdictioa already ta saineC ex practice of equity in titis departnieiit; and tue mnachiiiery af

toutexitsandwhce tu conpttony a thise ours ad ~tue coînon law iis provcd itself abundantly adequate ta tue
tncir prrîcedure te administer à. lias already bicouî cstabhisicd cxigecy of thîe occasioni.

by prictici exeriemce. niav sifcly be ass:erted tliat. o<viiî ti t te increcasel frihity
It uîay iiot lic inexpedient ta pause for a nmomeint ta takie a oto h rsn rieo rceig ounfsurve a iat lia:s alirerdy been dîne iii this reqpect. dmu diiiîiiîisi.dcs iUi rsn rî,aa rccdnfî
he rigid siiiiphicity oif th Ui'c ieîlit cainîiin 1law aîd its strie' cvery inistanîce iii %viicli tie rcsîrt, vas bail ta a court oif equity

and nflxibe prcedre avin prvou inaoqute a ~ uzider tie aid systom, liuîndreds af inistances noaw eccur in vîliei
andineie ai a sate avi prccaîiinad aet îîîore te thre OCrsonigpaesa tire cavron 1avcourts are calltd

pites idof ned sandtî gsaue of scitittingn eer a intreon. into acotion, and are fouad fuliy effective for tlîe purpase.
ta bring tue law into hîarmony %vith the more liheral principles 1The iînnovation introdueed lîy the Legislaturo into the esta-
ai raioîal and ealiglitcncd justice, courts (if cquity stcppcd in1 ljliblied jrisdictian af tlîe diffécrent branches ai aurjudîcature
ta supply t'le place af legishatirîn, by the application oia rude jdid not hii,îwver, end hîcre ; and assurcdiy afurtiîorand agrcat
yct net %vlîoliy incflicaciauis rcuiidy-partly in ek.ing auî tu hag1a mcrtvl adfr
defcctivencss ai the coiîîînon Ian- pracedurp, partiy in initizra- j'l'lie existence ai twa cenflicting systents of law, recogniziug
ting the rigour oi tue Ia<v vhicre an adlierenco ta its letter inconsiabtent aîîd incompuible riglits, the amie Calicd Coîniin
,vouid bave worked injustice-not, indced, by atttmpting lawv, the otiier cquity, admiriistercdl by tira distinct sels of' ti-
thirectiy te central tic action ai the leg-al tribunats, an attempt 1bunals, caci rciîîsiag ta gîve cffect ta ri-lits <vhich i voîild bo


