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atteudance of witnesses, the production of docu-
nments, enforcing or setting aside tho t'ward, or
otherwise, as upon a refèrence made by consenit
utider al rule of one of the superior courts of coni-
inon law or the ortler of %. Judge thereof. The
prcceding sectionsi, beginning with section 158,
shieiv titat a compuisory reference is included iii
the wvords '1any sucli arbitration." It is truc
that the order of Nisi Piru3 which is endorsed oe
tlie record before us contains no power' to teake
the reference a rule ef court; but Ztfllinglon v.
Claridqe. 3 C Il 609, decides that, this being a
proceediieg ie ai cause, there can be ne doubt as
te the power of die court ta mnake the order a
rid of court. le Russell on Awards, 559, 2iid
(-(., liuliiiroti, iuthorities are cited ie support of
the position, tl:ut before proceeding te enfore the
ilwarl by sunirary process the subatission must
he made a rule of court. It appears te us te
ruake no difféerence whlether the objeet be te e-
force or te inapeach the award, and the comnion
pri[ctice un'loubtedily is te ake the submnission
or order of Niai 1>rius a rule ef court before mev-
ing to enforce or set a3ide the award.

The terins cf titis mule appear aise designed te
maise it question as te the power te mako the
cernpelsory refcrence. W'e are clearly of opinion
that th)at question is net open for discussion on
this mule. And here we xnay observe, that Ihis
a-cie granted ie the Practice Court is uet on the
face ef it nmade returnable here, t1ieugh it was
argued wvitiieut objection on tbat ground. We
notice this because, aitlioughi it is in the discre-
tien of the Judge presiffing in the Practice Court
se te direct, it ivould, wve think, be a mest inccc-
'renient practice te aiiow parties te argue liere
ruies obtiied in that court upon serne under-
standing between theuiseives; and ferther, be-
cause, aitheegh in substance the rule is directed
against thle award, yet je tertas it asks te set
aside the verdict and for a eew trial.

The rule, liirited by the grounds on which it
ivas asked for and granted, seeks te overtrr the
nivard bcaiuse tie findistîg ef the arbitrator is
contrar-' te the evideice as shewn ln the certifi-
cate onexed te ilie amard. Sncb, reduced te its
lowest terins, is the truc citaracter of the objec-
tien, and assuieig th e autherity te mefer, at
whicii tlte rule dees net strike, the objection is
tttetabie unless mîsconduet is te bie inferred.

We do net thiek the defeadants could be heard te
question the refcrence after appearing before tho
arbitration ani taking part in the entire pro-
ceediegs. Twe cises-Ringland v. Downdes, 10
.3ur. N S. S.50, and Davirs v. .Price, 34 L. J. Q. B.
8, and 11 L. T. N. S. '203-show that a pamty rnay
appear under protept before an arbitrator, and cf-
terwamds maise the objection of the want cf legal
authomity ; but we heur nethlng ef nny protest lu
tii case; the defendants scet te have been con-
tent, thouigh tue rtfercnce was nmado agaiust
their wili, te take their chance cIf a decisien in
their farer.

[n titis lutter view, at all events, we tbink the
rule siîouid be dischnrged, for the application is
ie Imutlt au atternpted appeal against the arbitra-
tom's decision ef a niatter cf tact.

The case et An.qell v. Folgatc, S N. & N. 396,
and the autherities therein cited, may be refer-
red te witli advantago on the question et this be-
ing a catse in wii a Judgc couid order a coin-

puseory reference. Miy impression is btrongj
àcgainst the objection hinted at, but net really
ruised for decision by the mule.

I nm aise stmengly iînpresscd in favor cf the
plaintiff's case by the consideration tîtat the
award appears te have been nmade on thc t cf
A1 îîii, 1866, whiie the statentt or certificLte
aiieexed thereto hears date the Ilth ef Maty fol-
lewing. Ilolyate v. .Killicc is a cicar autlioiity,
aîîîuîîg several otîters te the same cifect, that the
court iviil net look at a letter or document writ-
tee atter the completien ef the iiward. Apnrt
tritî objections ef a cliamacter motre affecting tie
fumme titan the substance, thougi sîîch as if fouitd1
te exist in tact must ]lave prevaiicd ini law, we
think tue plaintif lias establislîed a boeri:trioiîs
case te recover. We thitîk thse ruie rut bic dis-
cha rged.

Rille discharged.

CONNELL v. 13ou[,TON.

Covenuant against encumbranccs-measnre of Jkni'wcls.
In an action on a covenant that lthe defenl.ant huîd doue tio

act te encuttîber. contait cd Iu a coiîccyauiceo f tawl by île
deferioint te the plaintiff, for a coiîsisîeration cit S£1."O*lsi, ti't the plaitttf was entitLed ta' recuver the 11,1l1e
amnnt due upon an outqtanîtlug usorig.ý sîlthuiigl it
exceeded the purchaso roon-Y aued iniertsýt. aid iliit zwri-
gage iiicluded ether lands slffcient iu îuulue to osýts'fvý it.

Declaration on a covenant containeil in ami il)-
denture dated thse 241th of Septeriiber. 1860,.
whereby the defendant conveyed to the pliitill'
iii corîsidematien ef £150, certain lattîs iii t.ie
town cf Cobourg, and covenanted wiîii tue plain-
tiff that he bad net done any neter thiieg %%het e-
by the said lands were or muutht be iiipeâched,
charged, alffected, or encunibered in titi. estatt(,
or otlîerwise. Brcach, titat befere int:kii the
indeeture, i.e., on tbe 3Oth ef Decezolier. i81--1,
defeedant liadt conveyed the sail iîs %iii
other lands, te one Corrigal je fée, by w:iy vf
niortgage, te secure £600, uwhicitih rg %%as
at thc time et tîte commcencemenit oft ili- s'uit ili
force aud lusatisfied.

Pilea.-Paynit et one shiilling iîîtc court ii
satisfaction. Replic;tion.-Sîin itîiiiît

The trial toolk place je October. iS a,:t Co-
bourg, befoe Draper, C. J.

It was uidmitted that tue plaintiff entered hUeo
pobsession cf the lanîd roentietie-1 je tic declara-
tien under the indenture cf bargain and sale
tiierein aise nieetioned, and iîad coetinuedl in
possession ever since, and bail made ixeja-ve-
unents thereon te the citent of £400: tîtat Ille
con.sideratien naoney ie the deed ivas £151), and
the itîtercat fromn the date of the dced wnis £46
1 Os., anakiug principal andi interest S786: titat
the defendant exeuted the outstanding aaertgage
ie the deciaration nientionel1 at tue tinte niieged
tiierein, and titat the saine was outstanding, in
foul force and unsatisfied: that the ameuint due
and unpaid upon the anotgage was £450: tîtat
thte iînomtgfge coered ether ]and besides titat cf
tise plaintiff, -which other land was cf tise fumll
value et the anertgage money and letercst.

It aas; agre cd that % verdict be entered foir tue
plaintiff for S786 ; and louve te tîte plaintiff te
more te increaýe te verdict te sîîch sont ns the
court shouid îlîink proper, ccd te the delcuidant
to inove te redoce tue verdict te sucis ,uni ns the

240-VOL. Il., N. S.] LAW JOURNAL. [Septeinber, 1866.


