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ag to render the contract non.enforceable, if the vendor believes
the faets to be true, even though the condition is intended to
cover & flaw which goes to the root of the title. 1In such a case
it is not necessary to explain in the condition the speeific defect
in the title which the condition is intended to cover.

In ro Sendbach & Bdmondsows COontract (1861), 1 _h. (C.A.) 87,
There the conditions of sale wers (1) that the title should commenca with
& oertain- gettlement; and (2) that the purchaser should assume that
the settlor d'ed intestate and without an heir before a specified date. Held,
that the vandor was sntitled to & decla: ation that the purchaser was pre-
cluded by the conditiops from wmaking an objection to the title on the
ground that the nature of the settlor’s estate did not appear. Lord Hals-
bury said: “I yhould gquite agres that, if there were an actual misstatement
or such an imperfect statement of the facts as in the result mskes what
fs stated untrue, the conditions would be so tainted with falsehood, that it
could not be inslsied on as against the purchaser misled by such taint of
falsehood. But now that the facts are all known, the condition appears
to have been aptly and properly Iramed to prevent ti: purchaser insist-
ing on proof of what was then and there believed to be the fact, but which
the vendor is not in a position to establish by legal proof” ., . . It
appears to me that an oppusite view would establish the principle, that,
apart from intentional misleading, and apart from any knowledge by the
vendor that the facts required to be assumed were not true, a condition
roquiring assumptions ~~ to the title could only be supported where the
specifie objection to the title was pointed out. For that proposition I
ean find no authority, and it certainly would make every title in which
there was not only defcet as a matter of fact, but absence of proof of
soundnoss, ahsolutely unsaleable.” The doctrinal limits of the decision
are indicated ¢y the following observation. “We camnot go into any
question of fraud which might avoid the contraet. This is a proceed-
ing under the Vendors and Purchasers Asct, which binds the parties to
admit the contract.”

(3) In one case the contract was held to be non-obligatory
on the ground that, before the completion of the szle, the pur-
chager sscertained that he and the vendor contracted under a
common mintake regurding the ownership of the property or
vome other material fact.

In Jones v. Clifford (1878}, 3 Ch. D. 779, the defendants contracted to
buy from the plaintiff freeholds aund leaseholds under he condition that
he should assume that B, M., who died in 1841, was seised in fee of the
freeholds, and should not require the production of or investigate or make

any objection in respect of the prior title. He accepted the title, but
before the completion of the contract a sub-purchaser to wliom he had

et Y B
C P . )

it ~* e _-:;«_—_~,~‘.~.v».u.";_;,‘i..;w—l,_§:..‘;,-;~‘,'~‘-¢

~




