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SELECTIONS,
fected either by the vendor's executing a The three exceptions above referred to
security, ot by his paying into court a suf- | are the following : )
ficient portion of the purchase-money to (1) A condition allowing compensation

abide the event. In Milligan v. Cooke, 16 | to the purchaser will be enforced even
Ves. 1, the court ordered an enquiry, | where the error has not been discovered
what was the difference in valu~ of the | until after completion, unless the condi-
interest proposed for sale and the interest | tion is especially limited to error discov-
the vendor had, and if the Master should | ered before completion. This, notwith.
find that he was unable to ascertain such | standing some conflicting decisions, may
difference in value, * the Master should | be taken as having been settled by the
settle such security by way of indemnity | case of Bos v. Helsham, L. R. 2 Ex. 72,
as it should appear just that the vendor | Re Turner and Skelton, 13 Ch. D. 130, and
should execute.” In Fson v. Williams, | Palmer v, Fohnson, 12 Q. B. D. 32, 13 Q.
3 Jur. n. s, 810, where the vendor had | B, D. 351. The condition, however, does
omi:ied to state that his wife would be | not apply, after completion, in the case of
dowable out of the property, and she re- | a defect in the title, where the vendor has
fused to concur, it was directed that so | not made any misstatement. Thus in
much of the purchase-money should be | Exp. Kiches, 27 Sol. J. 313, where the ven-
retained iu court, the annual interest | dor had only a life estate in part of the
whereon would enual the annual profits | properts, but sold as absolute owner, the
receivable by the wifc as her dower, the | Court of Appeal held that a condition for
vendor to receive the interest during the | compensation in case any * error, mis.
joint lives of himiself and his wife, the in- | statement or omission  should occur did
terest to be paid to her during her life if . not apply, as this was a mere defeet in
she survived him, and the principal upon ; title. And where the condition for com-
her decease to go to the vendor. But it ! pensation is only in respect of any © de-
may be doubted whether compensation i ficiency in the quantity or acteage,” the
could not have been assessed in that » purchaser would probably not be able
case; an actuary could have calculated ! after completion to obtam compensation
the chance of the wife having dower, and | for any other error, e.g. a misstatement
the probable duration of such dower. | of the Tental. If the condition embraces
And to compel a vendor to pay money in- | in terms only “errors and misstatements,”
to court to abide the event for the pur- | or * misdescriptions,” a question might
pose of protecting the purchaser against | arise whether a mere omission would be
a contingency, might be an even greater . within the condition. The actual decision
hardship to him than to order him to pay - in Manson v. Thacker, 7 Ch. D. 620, might
a lesser sum out and out by way of cowm- ; perhaps be upheld on the ground that the
pensation. non-mention of the hidden culvert was an

Sccondly, where there has been a con-  “omission,” and not an * crror ” or * mis-
dition of stipulation in reference to com- - statement,” and that the condition did not
pensation, expressly include *“ omissions.”

The condition may bLe either that com- ©  (2) Where there is the usual condition
pensation shall, or thac it shall not, be al- - for rescission, the right of the vendor to
lowed, enforce that condition may be affected

A condition allowing compensation @ by the fact that the contract contains
seems to have no effect on the mutual | a’ condition for compensation, In the
rights of vendor and purchaser, except in | absence of any condition as to com-
the three cases mentioned below. The : pensation the "purchaser’s demand for
rules given above, as to the grant- | compensation would, like any other re-
ing of compensation in the absence of any | quisitior, enable the vendor to rescind
previous agreement, will therefore be ap- | under the condition for rescission. If
plicable even where there is an agreement | there is a condition for compensation, and
that compensation shall be given; e.g. | an error covered by that condition is ad-
the court will rescind the contract, not- | mitted or clearly proved by the purchaser,
withstanding the condition, if there has | the vendor wil? gave to give compensa-
been an essential misdescription and the | tion, and cannot rescind on the ground of
purchaser wishes to have the contract re- ! unwillingness to comply with the pur-
scinded. chaser’s requisition.

[NV

oy S et O e I R el v ol e M o Wt - R S WY

w .~
@ =

BT MmO 3 O 50T




