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HUBSTON v. Tuar MIDLAttD RAIt.WAY CO. [Eng. Rep.

per to brng, 'we oetgbt certainly to mïike Ibis
rule ab-olute.

PîutrTT, B -1 arn of the cerne opinion, An
ftctioù ,4.4lanidor i8 clenr1y within the nteauing of
section 5 Now Coames the question, have we
niterials before ut on wltich to taot aut opinion ai;
to the nature of' this action, I tbiuk we have, and
they are turnislied ta us by the record- Both par-
ties are nt liberty te examine the record, so there
catn tiierefore be no surprise on either side. I
canant imagine that any injustice or- inconveui-
encesni arise front our mekid g titis ose of it.
Al] nlow havinLe materials su furnished tii us, we
conte to the afildavits, %Vithout blindiy foflowing
the U.,der-';heriff, but lookirîg at the siander as
it ie stated 1 cimeor in bis opinion, and tlsiik tisat
lie wasriglît wisen lie said Ilthat lie would certify
it lie could " len iny brother Biackishor refus-
ed te grant an order in tii uitter, aiý titat 1 Ititk
ite ment te Say was, th;it before bc graliîed sncb
ant order lie wouild require stroug prnof ni' the
reso r)stebl euet, of hi igi ng ant action of this nature

CLVEs5BY, B -It true ot be sapposed that
eve are ti0w decîding that the Court takes judi-
ci:ti notice nif the record as tif un Act ni' Parlia-
menat

1 flnd that iu a raie in errest nof judguseut. a
mile grourided eîîtirely on the record b Vote the
Court, tbe practice bu the Queei'8 llench au] iii
thie court difors frot that [turiCtl tn the Coin-
ta ot Pleas, Tite rule as thet e drawn op is. on

Ireaditig tise recod ofni' i prias between the
partiesi;" here sud in tise Qunet's B'ench tihese
words are ot used as if the record were constant-
]y befre the Court. 1 wiil say înthitig on tise
o-ter points, as 1 »gree with thejudgmtetts of &hoe
Court.

Rule made absoltsie.

JIuDs-roŽI v. Ttae MIPLAND RAILWAY COMPANY

Baîiway coinpoen5 I'crsnant ngeCri
A tenk a first-ctase returit ticket by rail-eay fenin N. in L.

antd back, subjeetto thefolowitgcondition: ."Luggsge:
fit cl.t-es passengers are allowod 112 lbs. . cf per-
smaut tuggagc nîtly (itat being itterettendise ne otîter
articles carrir d for lare or petulit) feeof cltrge." A. onc
bis r etura journey brouglît wîtls tii on the raitway a
spriîîg hturse," wticli te tîad boaglit for tue use of bis
iltildren. Tice tsy weîgiscd 78t1a., and was, au intprnve-
tuent oitthe ntd 1'rftkin, liorse," hein,- about forty-four
jouîtes in leugti sud standing on a flat surface. The
coitpaty cefsed to carry this toy aulnes a sain of 2e. 6d.
was paid. A., u îder protest, paid tOc aiont, and tihon
beought au action it te conuity court. The learned
jadge deeided ut faveur of tite coiiopaity, on te groaond
tîtat tOe article in questin was ot personat tttggage.

ou aptusal to tOus Cottrt,
Jfetd, ttat; tOe judgiieîtt of the eouty court jadge wsea

rigltt [Q. B., 1i7 W. R. 705.1

Appeal fromn the ('oînty Court ai Derby.
The appeilant seuglit t, recovor dairages from

the re-pondent8 1n conseque ce oif their refusing
te cusrry P. Il pring herse " as and for bis per-
soutit inggsge.

Oit the litering of the case hefore the couuty
jadge at Derby it waS proved that the appellent
(wbo wae a stock- broker) <un the lOti, Marcis,
1iSS, took a irst clasa returrt ticket froîn B eston,
near Nottingham. te Kiing's-cross. anti tutît he
teck un loîgg ge with him, but wlsile lu London
hes bought, for the use of bis cbildren, a cbild's
toy c'ailed a Il pring hoirse." weighiug 78 lis.
It was an imaprevement on the aldi rocking-horse,

j beiog about ftîrty-fonir loches in lengih, aend
standing on et flat surface. On ite rotat in journey,
however, the respmndents refused ta atiow the

jappellant te take this toy with hlmn as bis per-
souci luggage. aîtd denanded a charge of 2s. 61
for iVc ctrriage, Tise appeilaut objected. but
snbsi3,qoetitly puid tise charge uider protest.
On tih e r iilway ticket set issue I anti ieliverel te
the appellatît there was tihe fobiowing priuted
condition-i This ticket le icauci subjeet te the
regulationes and coriditions statedi lu iecompa.ny 's
liime-tables and bille."

The foliowiîig were thse regulations referred,
te in the foregong condition se far as concerned
lthe nialter lis question

-Liîggage : First-ciasg passengers are all<,werl
112 lis.. secoîtd-class 100 ibs , and govertmiett
passengers 5f; lits, of persortal luggage nîy (nt
being sîîerch indise or other articles carnie for
bire or ptrtfil) free ni' charge. Ail exceýs tif
lttggige abovi, the weight allowed wili Oc charged
for according te distance

Refore the ieumned jtîdge at the County Court
the appellatit caittettled that ttocorîliing t the
termni lis rhesj ett cintrcct setit bim, as
s:et fiîrth en tise i ail way ticket retet redi to, tit
lu tite tinte-tables and bille pubiisited by tue
respoiîdents, he sens enitleî as a filst-cinss
passenLer te take the Ilspriîîg horse " in ques-
tutu with hlm, aîtd have the saie carried as bis
persîtu c lugg-ige fiece tif charge, it being un 1er
lthe tîllowetl weiglst andu not ivithîn the restriction
in tite respoiîdent's bills, e, f merchandise oîr
other articles carriel i'or itire and profit," Tite
resptoîlents have a fixed tarifi' fîtr excepied
ar ticles. but tîât tariff does noV appe»îr lu tîteir
acte or publie titue.tttuleq. The rea1 îondots cnu-
tended titat the spring herse did not coine with-
lu thse meauing cf the seords '-1 ersnal uligage,"
inasmucis as il secs net for bis persîtuni use, andi
convenience ais a traveller, bot wZins aut article
fr tise cariage of sehicit tlîey were enlitleîj le

charge accontliug to titeir nouai rîtetoto and that
of ether specified railwtty contpaniee.

Ou thse 1 itis May thse learne i judge gave judtg-
ment ftr thse respoideute ripon tise grouid Ibat
tise horse in qutestioîn seas net sucit an tarticle as
a peissengýer wotuid usualiy carry witb bim, but
gave the appellant leave ta tîppeall

Tise question for the opiniton oi' thse Court is
whbether uner the above circurn.tctîces lthe îtp-

pellaîtt seas enîtilet 1 take wiîls hlm thse îpritg
isorse in questioni fr-ee of chsarge,, or wvietlîer lthe
reepontieite sere eîttitled te charge for tise car-
niage of tise saine.

.locoamacra. fuir Vise appellant. -Thse question
le sehether Ibis loy is pcrsttua.l luggige lThe
Court will constru' thie regaultîtn agannt lthe
company and it favîtur of traveilere. Ir toast
be laiton tisaI the ccopaety are cogniznnt tif
the habits andi seaute of travellera Tise decitird
cases on tisat point show that it is imonssible to
draw a definîlte bine, but lthe seoris personîsi
lîeggage iinust be construed wbth referertce te
thuise tings thant are zisualiy carrieti by traveilers
in eci p-ertic3ular case-, tisus. sailors goiug te
a seapent it le subtnitted nsay take tiseir bedding,
or the crickèter tels cricet tiitîg the fi-surît, m
bis fistiîtg taokle, Or te spurtsiai hie guit.
Tue coynpany hore have ueed seorileof exclusion ;
they have therefore placed a Meaniîtg ujin. the

Elig. Rep.
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