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and in support of the defendant's counterclaini fu pruo.e the dani-
age arîsing fromi them; but flie evidence was rejl-tod, ani judg-
ment given in the action and on the üountere-lajîn a.gainszt the
defendant.

'l'le first question which arises is, wliether tliwrç ig prof-, that
the eontract lias been coînplicd with te the saiMautiuîi uf the
ar&hitcet. Neither lie nor the plaintiffs are called. T'roof of
facts necessary to be proved shuuld be uinder oath. We, have liere
the fact proved tlîat the architect h.as -,iven a certifleate, but we
hav-e not the truth of the certifieakteý eî4tablished. 'lle
defendant did net agree te pay in 3M days alter the arc'hiteût's
final certificate, but after eoipletiun. The euntraut, it is truc,
eontains a clause, "I>rovided further tlîat, if requiired, in each
case a certificate shail be CGbtailed by the contractor f rom flic
Regýistrar ... that hie . .. nds nuo ehais liens
or dlaims, recorded .. and thereupon and on or hefore thie
eaid thirty-third day alter coînpletion of the snid wurks, a final
rertifleate shall be obtained from and signed by the arehitert.
Buit the samne proviso goes on te ileelare tlîat " if, froin anv
resoinable cause whatever, such final certificate slîould not 1w
obtainedI or the givîng of the saine should be reftise-d by said
architect, the said contractor shall nevertheless . . .be en-
t itled to proeeed at law te enforee paymnît of the balance due to
himi. . and the production of a finial certificate shial net

in any case be a condition precedent te his riglit to reeo%,er...
and such balance .. shahl bc recovered, if justly duie, witlîuut
the necessity of any production in evidence of any final certificate,
and the right of action hereby provided shall net be controlled by
the arbitration clause liereinafter set forth."

it is, 1 think, manifest that the gîving of the final certifleate
if of littie importance, and tuat the riglîts of flic partie, in the
artion are te be determined wholly irrespective of its beirv oh-
tained or not. . .-- The fact te be proved at the trial, thiere-
fore, la not the giving of bis certificate, but the fuct of bis satis-
faction; and that, in se far as it may be availcd of, sheuld be proved
by oral testimony. If it were a qluestion cf previous, instruction
for a deviation, the previous instruction in writing woîild be estab-
Iished by tlie proof of the writing, but sub).sequenit written staternent
of satisfaction is net proof of ýatisfacion. Then there is nuthing iu
this contracýtenabling ,thie architeet te forgive defauit of performance.
le xna '% in advance, wben he bas the chic(e, require a change te bie
made, but that dfe4 net authorise him always te say, " Yeu have
doue that which you shouhd net have done, or, you have lef t undone
that which you should have done, but, although I arn net satisfied,
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