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SUTIRRLAND, J. JULY

DUPÉ v. MANN.

gContract-Sale and Purchase of Mining Claims-
Contract-Fraud and Misreprese'ntatioik-Failur
lish-Royalty-Covenant to Pay-7Clzim for -h

renot Found in Paying Qxantities-Lump 8
of Royalty-Payme-nt into Court.

Action for the first înstalment of a royalty, $9,75(
agreement in writing dated the 8th April, 1908.

By th 'e agreement, the plaintiffs agreed to seil to
ant, and the defendant to purchase £rom the plaintif
right, titie, and interest ini certain xuining claims, i
ation of the payment of a royalty and $35,00û0 in es

The provision as to, the royalty was in part as fol,
royalty .. . shall commence immediately upon
ation of two years from thie day of the date hereof, a
at the rate of 15 cents for ecd long ton (2,240 ibs.'
moved frin the said locations, the amnnt to be rer
the locations in each year to be not leus than 65,000 o
tons, and the said royalty of 15 cents per long ton i
on 65,000 long tons per annum at least, whether t]
shall be actually removed or not, and sucli royalty si
able annually on the 8th day of April, in each year.

The, $35,000 was paid by the defendant, and the
transferred to him.

The first instalment of royalty, $9,750, being 1ý
ton on 65,000 tons, came due, as the plaintiff alleged,
April, 1911, and wus nqt paid by the defendants.

This action was begun on the 29th May, 1911.
order made by CLUTE, J., un the course of the action
sent, the suxu of $34,750 was paid into Court by the
The order provided that this suin should, upon the
of the litigation, be paid out, with accrued interest
the successful party or parties, and tiereupon ail pa:
ýbe discharged and released from ail the ternis and c4
the agreemuent of the 8th April,,1908.

R. McKay, K.O., for the plaintifs.
Leigiton McCarthy, KOC., for the defendant.

SUTmELAND, J. (after settixng eut the agreement
the facte at length and quoting portions of the eviden<
stateinent of defence, the defendant avers that he wui
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