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condition or the accident w ould flot bav e happened. The
latter, it is true, also crïtîeised flic original constrixu lioni
of thic controller. But lie adinîtted that i -as of standard
iiiake, and of a type in gencral uise, and w as qnite uîîable to
point to a case'iii wlîich bis idueas had been ca rried out.
So that if the controller had bet.n otherwise perfect this
critïiciî woiild, 1 tlîînik, liave een liarnilesq.

But the controller w-as not as originalIl' l>îîWî but had
been « overhauiled b)v the (lefenilants, wh-Iîel is explained
as takirig it apart and( putting inii ew parts in thii" place of
parts which had Lecoine worni.

The eircuinstanees senii to nie to brimg the case w ithini
thc principle ofteîî àcted uipon, laid divwn St YoIv. Loiulon
Dock (Co., 3 11. & C. 596, p. 601, îiiat w mhere the thing
is shew-n to be under the nîîinageient of the defendant or
lus servants , anti the accident is sucüli as in the ordiinary
course of things <IUCs not happen if those wxho have the
m ana gem ent uise proper care, it affords reasonable evidence
ini the absence of explanation Lv the ilefendant that tLe
accilent arose froin want of eare." rrhere is, ns 1 havh
pointed ont, practical agreemnent in the evidence of the
experts that the accident was a very unusual one, and one
that could not bave happened if the controller bail heen in
proper condition. It xvas certainlr uinder the eare and
management of the defendants' servants. it had at one
time, not long before the accident, Leconie so worn out that
it liad to Lie reinuit, and the onis under the eireuinstanees
was, 1 think, upon the defendants to shew that thlat had
been properly donc, an onus niot in mY opinion dîschlarged
by the evidence whicli was given.

Then as to the inspection-inspection from time to tinte
of the controlkly is admittedly necessary, a.nd inspection of
a kind ivas, iupon tlie evidence, probablv bail iot long before
the accident. But it too, as in the case of 'the evidence
as to the rebuilding of the controller, was of an unsatis-
factory, general nature, quite insuflicient to convince that
sucli an inspection badl recently Leen badl as w'ould probably
have discovered the~ defeets if there were any.

Ijnder these circuistances it scems to me [bat hobli
questions were properly for flic jury, and that the appeal
should lie dismnissed xith costs-

lION. MRi. JUSTICE MACLAREN:-I agree.
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