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TJTLE BY POSESSION.

This subjeot is diacussed in the Dominion Law Reports in an
article written by M4r. F. Douglas Arinour, K.C., of t.he Toronto
Bar, as an annotation to sorne recent cases. The article is as
follows;

The law respecting titie by possession, where a trespasser encloses a
piece of the adjoining land overhung by the projecting caves of hie neighbour's
bouse seeme to b. asuruning a nov, 1 ghape. We are nlot without instances; of
cases where prior decisions have been accepted without criticisrn, until at
mest the law beones set.tled beyond hope of reclarnation; and the same fate
inay attend the question which was involved to sorne extent in the cases of
Rooseyi v. Petry (1910), 22 O.L.R. 101, -and DdVauli v. Robinaun (1920),
54 D.L.R. 591, 48 O.L.R. 34. DeVawul v. Robin-son followed the other case
without criticisrn, the reasoning béing adopted and accepted ag correct. It
iiI therefore be conveniexit ta examine the earlier case.
. In Rooney v. Petry, the plaintiffs north wall was situsted about a font

from the northerly boundary of hi@ lot, and the eaves of hie bouse projected
over this one f6ot space. The defendant for "rnany years" treated the one-
foot strip as part of his Iavîn and sometinies planted fiowers in it. The plaintiff
was in the habit of using the land to the north of bis bouse for the purpose of
painting it. The Court held that the defendant had extingui8hesi the plain-
tiffl titie to the atrip but that bis titie was "subject to the easernents, (1) the
maintenance of the roof, and (2) the right of entry and support, etc., for
painting, etc., the north side of the house and front fence." It is unfortunate
that the numnber cf the "nany years" was net; stated, as the question of the
Acquisition of an es.sement is involved therein.

In giving judgment Riddell, J., said. 22 O.L.R., at 107.*--"That the right
of a persan to have hie eaves or roof project oveir anotber'a land is an eaenent
ie, of course, elenxentary, and the power of acquiring such an eseement by the
atatute lias been adrnitted sine Thomas v. Thomas (1835), 2 Cr. M. & R. 34,
150 E.R. 15; Hamye v. Woltera (1873), L.R. 8 C.P. 162; Lemmon v. Webb,
f1894l] 3 Ch. 1, at 18."

Let un now examine these three cases, in order te ascertain wbether they
decide that a projecting eave constitutes an easement.

In T'homas v. T1.onas, 2 Cr. NI. & R. 34, at 86$ 160 E.R. 15: the plaintiff
compined thai the defendant by building had obstruoted, a drain which
disoharged through the defendant's prernise (which need not be further
rernarked upon) and that the building %vas "sec near te thue said wall and te the
thatch thereof, that by meaison tbereof . . . the rain which frein tirne te
tarne desceded to and fel1 upon the thatch of the said wall was wholly pre-
vented frein dripping and faliing frein the thatch thereof in manney aforesaid."
The issues in the eaue were two, vis. . (1) whether unity of possession had
extinguished the fsseient of dripping or sbedding water, and (2) whether
the plaintif! by having raleed thé heiglit of bis wall had lest bls easement.
The effeet of the judgnient on the latter point lae horty and eerrectly expreesed
ini the head-note.-"Where a party b'as a right te have the droppings ef rain


