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.And so the supremne court of Iowa, iu a case

,yet unreported, Johnison v. Brown, Oct. 1873,)
has also heid. *lI the case just cit"si, whieat was
left in an elevator with the ussdlerstaiîsgi thtat
'when tise depositor slsouid lie read' to seli it,
the 1 roprietor of the elevator would give tie
Jaiglist mîarket price or the sanie aniount; as
wheat; of like grade aisd quality- the customn
being to ship off grain, but to 'Keep on biaud suf-

Mcesnt to fill outstansîing storage receipts, but
not the identical wheat received-and it w-as
adjudged that the transaction was a sale and
flot a bailment.

1 regard tihe case at bar distinguishable from
Young v. Hiles, 20 Wis. 61,5, 23 Wis. 643 ; andt
Kinberly v. Patchin, 19 N. Y. 330 ; assd like
cases where the bulk froîn which the miingled
articles were to be taken was specifie and isot
i3ubjeet to constant fiurtuatioîss.

1 arn of opinion, tiserefore, tisat the court
os-ted in holding that tise receipt owîsiers k-ad tise
rigitt to the wisest is tise wsireisouse as against
tise assignee, and its decree iu tisis respe-ct is

revee'sed, and a decree svill be eîstered livre dis-
missîngr the bill.

1 niay add, that I aîn esstirciy sti;,fiod, in
view of tise mode of coîsductiîsg businsess at tise

grain elevaturs, as ssowss ils tise testiuunv, that;

tise foregoing is a souîsd view of tise relation

between tise gr-ain di-positor ansd tise proprietor

of die elevator, and that legisiation to protect

the former agaiîîst tise iuisoli'ency of tise latter,
wouid appear to bc cailed for.

Iu respect to tise clisis of the bank upon tise
two wheat receipts foir 12,000 isushels, msade by
the baîskrnpts after tiseir failure to secure
$10,0OuO to tieir local baîîkeî-s, I concur so fuiiy

in the views of. Iudge Nelson tiat I do not deemn

it essential to do more than refer to his opinion.

The decree of the district court, disnsissing tise

cross-bill of the bank is athirissed. The caisse wilI

be remanded te the district court with directions

to tax the costs in that court equitably as be.

tweeii the receipt holders and the batik. Tise

,costs on tisis appeal will be borne equally

between tise sane parties.

Ordered accordingly.

(Note by tbe Editor of Cent ral Lawa Journal.)

Iu £'ha8e v. Washburn, -1 Obio 8t. 244, the re-
elpt of the warehousensan, wss: " lMilan, 0., Nov. 5,
1847. Rec'd ins toare frorn J. C. W. thirtv buslhels o!
wbeai.. H. Chase & Co" The evideisce aiunde show-
ing that the wheat was received witb an underst5tsdiiig
that tbe warehousernan rnigbt dispose o! it, and that,
upon dernand, ise would retura other grain, or paY for
that deposited, the transaction was ajsedged a sale and
flot a bailîrent, and therefore it wa no defence to the
waa'.hcuemas that bis warehsouse was destroyed bY tire

at a turne whien it contained wheat enougb to answer
ail the outstandlng receipta.

So, in the case uf the South À utralias lIn. Co. v.
Randait, Law Rep. 3 Pris'. Counicil App. 101, 6 Moore P.
C. N. S. 341, as in the case- to whicls this note is sub -
j oined, the receipts issued to the farmers by the iiter
were - to store," and under the circurntances stated in
thé- foregoing opinion, the transaction w as considered to
be a sale.

In 6 Arn. Law Rpview, 450, the reader wilI Siud a valu.-
ab!e article entitled " Grain Elevators: the title to
Grain ins Public Warehouscs." -The case of ChaI Y.
lif'ashburit is there printed in full, aisd is selected " au
presenting the abîcît expositin of the opposite opinion"
to that which the annotator there maintains to be the
true doctrine. In that nsote is cited, perhaps, every re-
ported case on the subjcct of the title to grain in elevat-
ors whichi had been dccided down to April 1872. The
substance of that note will be found condcnsed in
Holmt 's edition o! Kent's Commeutaries. 2 Kent Coin,
12th ed. 590.

The case of Rahi]Iy, 8upra, is onc wLere there was an
understanding implied froin the knowu and invariable
course of business, that the warehousernan miight usingle
thse specific whcat deposited with other mwheat of like
quality, and dispose of it at his pleasure, with thefurtber
understanding that on deniand, lie would pay the deposi-
tor the highest nmarket price, or deliver the saine ainount
of grain o! a like quality, but net tise identical grain de-
losited, nor grain froin any specifle mass. We bave
found no adjudged case wbich lbolds such a transaction
to bc a ba:lieiit, but there are several direct!y to the
point that et is a sale, Sncb a case is obviously distin-
guishable froi that of a specific deposit which is net to
be changedl by the warchouseînan, but retaincd by hlma
until called for hy the depositor. This le a bailment
And the case is distinguishable, alîo, froin those where
specilled amounts of grain of diff erent owners ie nsixed
by consent in specifie mass, without any understanding
that the warehouseman ruighlt dispose o! the grain so de-
posited and mingled. And il nsay be diff erent f rom the
case where the proprietor of the elevator is a mere ware-
housernan and where his course of business is, and hi.
duty la, always to kecp) on baud lu the elevator sufficient
grain to meet ail outstanding receipta, though not the
particular grain received. We say it may~ he different
froin such a case, but it le doubtful whether it la so. See
Johnson v. Browns, Iowa Sup. Ct., 1873. But wbere it is
known by the depositor that the warehousernan la
birnielf buying and selling grain on bis own account, and
also receiving grain " in store," and that hie Intermingles
all that ls so ubtained, and iF" constantly buying, receiv-
ing sud selling, s0 tbat the mass is censtantly fluctuating,
and there is no fixed turne wlîen the receipts are t0 b.
presented, il sceins impossible to consider tbe bolders
of the outetanding receipts as tassants in common o! tb.
whole mass of wheat iii the elevator lu proportion to the
arnount of their receipte. And sucb a case seerna to b.
the saine lu principle as an ordinary general deposit et
rnoney in bank ; it creates simplythe rtlation cf debtor
and creditor , ansd so tise Privy Council lu the case o! the
Australian Ina. Co., above clted, considered ItL

The very recent case cf Butferfleld v. Lathrop, 71 a
St. 225, goea upon tbe saine prînciple. liera, Baxter
and nurnerous other farmers dellvered mllk to a ce
factory; each.was credlted wlth thse ansouaî of hie mUks
and aiH wus nanufactured together ; the ccrnpan3 @clii
&Il the cbeese ; each fariner waa charg-ed wlîh the ex-
pense, and recelved hie sbire cf thse procee<& in propor-


