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M1arcis, his daugistor, oniy 16 years of age, was
delivored of a cilid, whereby plaint;ff bil list
and was deprivecd of ber services, and had in-
curred expeuses in and about nursing bis said
daugister, and iu and about the deiivery of her
sala chld, and tisat Plaintif bas a good cause
of action against tise said Alexander Wigie the
yonnger, of avec one hundred dollars, te wit
$32,000 in respect of suc/i lacss of services and
expen.ies aforesaid ; yet tise affidavit did flot
allege tisat Alexander Wigle, thse yonger, Mas
tise fatisor of the cisild of which plaintiffs
daugister had been deiivered; and for thse absence
of this ailegation, it MOs contended that thse
affidavit disciood no cause of action.

Spencer shoed cause :-Tse omission of tise
Court frons the titie of the' affidavit is not an
irreguiarity :Ellerby v. Walteei, 2 Prao. Rep.
147 ; MVolloy v, Show, 6 C.L.J.N. S. 294. Even
if it were, tise objection being merely tecisuicai,
leave wotild be given to entend : hicGuef/o v.
Cine, 4 Prac. Ueo. 134 ; Cunliffe v. Xaltass, 7
C. B. 701 ; and ths notwitbstanding tbe pro-
ceedings are by MLy of arrest: Swi.ft v. Jone,?, 6
13. C. L. J. 63 ; Freund v. Stokes, 4 Dowl. 1,25;,
_Primrase v. ]iaddely, 2 Dowl. 350; Sugars v.
Concaaen, 5 M. & W. 30.

If tise arrest is set ascie on this gronnd, leave
sisould be given to re-arrest: Perse v. Brownisq,
1 M. & W. 362:. lTabot v. Bulkeiey, 16 M. & Wý.
193.

As te thse 2nd objection, that the cause le in the
C. P., witel tisa aflidavt to isold ta bail is sttorn
before "a Commiosioner in B. BR."-see Con. Stat.
13. C, c. 39, socs. 1, 6 & 8. Tise words of tbe
affidavit sufficieritly disclose a couse of action,1aud tise dccision of tbo Judgo vbo granted tis"
order cannot be reviewed hors: -JfcGallZu v.
Cime, ssIi supra; Terry v. Cornstocc, 6 U. C.
L. J. 235 ; Palmer v. Rfodgers, lb. 188;- Har-
greaees v. Rayes, 5 E. & B3. 292; Runc/ «Mau v.
Armste-onýq, 2 C. L. J. N. S. 165.

Osier, contra.

May 15.-Jdgniecnt la both cases Mas noM
doliveîod by

GMYNNE,, J.-Io llopkins v. Salembier, 5 M. &
W. 42.3, A.D. 1839, the application was mao te
tise full court, and il was for a rnis to shoew
cause wby tise capia2sheonld not be set asido,
and the bail bond givon up be canceiled, ou tbe
grouncl tbat tise affidavits were insnificlent, and
aleo upon affidatvit2 donying tisat tise defendant
was about ta les.ve tise country. Tise rois was
discisarged upon tbe sole ground tiiot tise mbl
nisi sbould bave asked to set aside or rescind
tise Judgo's order, and net to set aside thse captas;
for if tisaI sbould be sot aeido tise Siserif wouid
bo made a trespasser; and tise court istid tbat
wisere thse applicaton is rested upon tise in-
sufficiency of tise affidavits upon wisich tbe
Jndgc's order te isold te bail is made, il sbouid
ho to set aside tise order.

lu Sugars r. Concouru, 5 M. & W. 30, A. D.
1839, tise application was ta the court, nnd tise
forta cf tbo mile nisi was ta shew cause wisy tise
bail bond executed by tise defendatnt sisould net
bo delivered up to be cancelied on bis entering a
comuson appearance, upon tbe grou.sd of an
lrregularity iu tise copy of tise capias served,
wiîch stated the writ to be returuable withla

four calendar mnutis instead of one; but the
rnis Mas discisargod, tise court intirnating tisat
applications groundsd on irrogniarities ougist to
be mode witii tise time for puttiug lu bail,
which tbat application bad not beeu.

In TV'aiker v. Lumb, 9 Dowi. 131, A. ID. 1840,
tise application was to tise Practico Court and
tise rnis es/si wag te set asido tise Jndgo's order
for arrestiug tise dofendant upon affidavits
meeting tise affidavit upon wsicis thse ordsr bad
been granted as ta tbo intention of tise d3endant
te lenve tise kingdom, and doiying tisat ho isad
any sncb intention, andl sisewiug tisat be isad
appiied monies reaiisod frons n sais of goods
towards paymesst of bis croditors. Tisat Mas
beld to be an application on tise mernts sud net
for irregniarity, andi tisat tiso"eforo tise applica-
tion wae not too bats, althongs made after tise
expiration of tisa time for putting lu bail. Tise
casie of Stgar8 v. Concanen' upon points of irrogss-
iarity aras approved. and tise court adopted tise
language of Mr. Lu.sh lu bis practice, viz , tisat

Iwhen tue complaint is fountded on an irregu-
larity, tise application must, as8 isfore, ho made
Mitisin tise tisue aibowetd for puttin, lu bail, and
before any fresi stop witis regard to tisese pro-
ceodings bas been takan, but wisoro it le foundeci
on a sateriai defect lu, or, as it would seens, ou
tise faisity of tise affidatvit, tise defendant may
per/laps appiy at arly tirs wite tise suit ls
pouding." Tise rnis lu tisat case aras made
absoluite, because tise ordor bad heem granted on
tise ground of an assertion attribnted ta tise
plaintiff, te tise offet tisat ho iutended loaving
tise kingélom wrien ho sisould seiI certain
macisinery, and tise defoudant upon affidavit
fnliy met tisis, net only denying tisat iso isad auy
intentin of beoviug tise kingdom, but sbeMing
tisat ise isad soi/I tise goodo, and isad appiied tise
procaeds lu paying bis creditors, and tise plaintiff
offered no affidavits lu repiy te tisis affidavit.

Iu Seiter v. Cohen, 7 M. & W. .389, A. D.
1841, tise application MS ta reecind an order
cf Roife, B., directing tise issue of a copias for
arrest of defendant, upon tise ground of au
nliegecd dafect lu tiso ofifianit to isoid ta bail,
vT z, tisat tise affidlavit wici Mas made botore tise
suing ont of a Mrit of sommons MS net entitled
lu tise couse, but tise court iselc tis te be no
defeet.

Iu Needhamav. Bristins, 4 M. & Gr. 262, A. P.
1842, tise application aras te tise full court, isav-
ing beau referred tisera by Wigistmatn, J. from
Chsambers, bnt for wisat rassois doas net ssppear.
Tise ferai of tise mile nisi aras ta shsow cause arhy
au erder made by Lard Poumoan, C J., nt Cisam-
bers, datoeci 151h Marcis, for isolding tise dofen-
dant to bail, ssouid flot ise set aside, Mhy tise
Mnit of copias issue/I lu pursuance of tise seas
souid net be set asîde for irregularity, and ariy

tise bail bond givon sisould net be given up te ho
canceloci. Tise irregulamity cemplained of in tise

Maia as in tise endorsemont tisereon, whiicis
aras issued isy tise plaintiff lu person; Miserein he
described binsseif as Ilof tise Fleet Prison in tise
panisis of St. Bride in tise city of Londlon." It
aras iseld tisat tisis Mas no irregularity, sO thtt
tise objection ta tise copias faileci. Tise decision
lu elfect was, tisat as te setting aside tise Judge's
order, the application aras lu tise nature of an
appeal, and tisat tise court couid give no judg-
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