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SELECTIONS.

SIR JOHN STUART.

WVýe are compeiled at times to discbacge the
painful duty of publishing inemeirs of wocthy
judgcs and iawyers vihom death has remnoved
fromi their spheros of action. On the present
occasion we are more fortunate.. To write
somo few eulogistic words concerning Sir
John Stuart upon bis retirement front the
bench in a ripe age, yot la the vigoar of bis
mind and body, is a happy obligation, and
the oniy drawback on our pleasuce la tbe fear
of not doing justice to our subjeet. Wo regret
bis departure fromn Lincoin's Inn, but there is
eue class of persons to whom his cesignation
xviii bring joy and gladnoss. These are the
usurers, the extortionors, the fraudulout trus-
tocs, who dreaded a bill la Vice-Chancellor
Stuart's Court with inexpressibie horror,
knowing the revelation that awaited their
most skilfal combinations, and the biting cen-
sure which would knaw into the comnant of
thecir withered conscience. Other judges bave
attempted to emulate Sir John in this respect,
but not with equal success. Their castigation
bas been tee rough and ready, and they have
mieltefi the gold out of tho ore by administering
the process to the wrong objects. Whou Sir
John Stuart bcanded a man as guiity of knav-
ery, it did net bappon that the Court of Appeal
pronounced the same person to ho honest.

When the bar assemhled on Saturday last
te bld farewell to Sir John Stuart at the close
cf the sittings of bis Court, the intention was
not se mach te declaro hlm a great judge, as
te mark their sense of bis high and noble
character, bis integrity, bis gentlemanly de-
meanour, bis ceurtesy te the bar. '[bore ivas
something wonderfully fine ln bis faith in the
dignity of an Englisb judge. Sir John was
ahovo anything like enmpty persenal pride and
vanity, bat hoe had au extraordinary belief in
the bonour of bis office, and deemed it one of
the first daties te sastain and, if possible,
enhance that bonour. Ris peculiar adherence
te an ancient and imposing style of dress on
the beach was an outward emblem of the
sentiment which reigned within hlm. Ris
autbority in Court was assisted by this feeling.
While hoe gave attention te the junior members
of the bar in a way which encearaged them
te, reward hlm by industrieus research and
proper preparatien of their arguments, ho
possessed the important faculty of knewing
hew te check the exubocant andacity of senior
members whom prelonged familiacity witb the
Court might tempt te forgetfalness of its
dignity. He was also a good friend te the
reporters. Ho delivered bis jadgments cieariy
audibly and preciseiy. Knewing that judg-
ments were of ne value except when reported,
hoe se spoke as te render it easy te record wbat
bie said, and thereby set an example whiub
monits imitation in Lincoln's Inn.

His cancer at the bar and on the beach

extended over a vast periofi of time. It la a
huge stride from November 28, 1819, t 11arch
25, 1871, and yet during- ail those years Sir
John was an advocato or a judgc. Fifty-tivo
years of Courts prove a rubust frame and a
robueýt miîd ; and the love of country and
country sports, shill with the rod and skill
with the gun, go far toeoxplain the immensity
of his physical powver. For twenty years Sir
John practised at the junior bar. In March
1839 bie was appointed Queen's Couinsel, and
in 1852 ho was elovatofi, on the death of Sir
James Parker, to the I3onch. This nincenr
year's tenure of office finds its rcord ini three
volumes of Smale and Giffard's Reports, in
the LAWr JouRNAL, and in the Lawe Report s.
But in proportion to the work accompliskied
by him during those years the numuber of
reperted cases is not large. The first r eporte i
case was PFiott v. _11 iLe, i S. & (ýI. ., and
was decided hy bita on the day ou whicl hc
took his seat as a judge at the commencement
of Michacimas Tcirm 1852.

Sir John Stuiart mas sworn on fier ?iiajesty's
Privy Couincil on Friday last. This mark of
honour was his due, but Sir John bas w-ei
earned bis leisure, andi cannot ho expected toý
serve on the Jud(iciial Coiniiutttee.-Lt,ý J our.

CRITERIA 0F PARTNERSEIIP.
(?irom the ¾,wmrk an Law Regiskr.)

Althoug-h a distin-uished xvriter discouragges
any attcmpt to deterunine questions of partnor-
ship by refcrenc(ý to ,cominon principlct, yet
it will hardly ho deni-el, that the tendency of
recent adjudications lies înus~ in l that
direction. The doctrinie oF G rae v. 'nith, 2
W. BI1. 998, affiraied in lîgtv. ('trier, 2
1-. BI. 235 ai-d in muany suib. equien-t decisions.
bas been einpbaticaiiy iverriile 1, andl the
arbitrary notion that a inere p irticiipation in
the profits of an underuaking or binsiress
created a partnership iiabiiity as to timird per-
sons, bas heen superscdcd by the adoption,
of a new criterien involving the principle ol"
agency: Cox v. fficlcnean, S Il. L. C. 268;
Bullen v. Slbarp, L. R. 1 C. P. 85.

Stili, it may be douhted even now, whether-
these decisiens furnish a cule of genecal
application and utility. For if, as Lord
Wensleydale observed in Gex v. RHickman,
"lthe maxim that hoe whe takes the profits
ougbt te bear tbe loss, is oniy the consequence
and nlot the cause why a man is made liable
as a partner," it might, at least, with some
sembiance of reason, ho said tbat the mutuai
relation of principal and agent resuits frora
the fact of partnorships, wbich is flrst to hoý
proved, but does not give existence in that
fact. 1'I do nlot think it proper for us to
inqtaire," said Mr. Justice Blackburn in Bullen
v. Sltarp, "whether this rabe of law is more
or less expedient than the raie laid down lu
Wzugl& v. Carm'er. This is a question for theý
le-isiature, who may alter the law as te themn
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