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Tho British Statute 31 Geo, 111, ch 31, pro-
vided for the support of n Protestaut Clergy in
Upper and Lower Canndn, by directing n reserva-
tion or nllotment to be made for that purpose out
of the then ungranted lands of the Crown within
cach of the said Provinces, which reservation was
to bo in a proportion, as nearly as could bc
estimated, cqual in value to tho seventh part of
the Jands which lad therctofore been granted,
and of such lands as should thereafter bo granted
within each Province respectively.

The 37th clause of the same statute cnncted
that the vents, profitsand emoluments which should
at any time nrise frotn such lands so ailotted and
appropriated, should be applicable solely to the
maintennnce and support of a Protestant Clergy,
within the Provinco in which the game shall be
situnted.

The 38th clause provided for turning this aliot-
ment of the lands to account in supporting a
Protestant Clergy; anil as the question brought
before us in this appeal mainly turns upon that
clause, 1 shall give it in its very wouds,

& And be it further enacted by the nuthority
aforesaid that it shall and may be lawful for lns
Moyjesty, his heirs or successors, to authorise the
Governor or Lieutenant Governor of cach of the
said Provinces respectively, or tho person admin.
istering the Government theucin, from time (o time,
with the advice of such Lxecutive Council as shall
have been appuinted by his Majesty, his heirs or
successors, within such Proviuco for the affrirs
thereof, to constrture and creet within every towns
ship or purish, which now is, or hereafter may be
formed, constituted, or crected within such Pro-
vince, one or more Iarsonaye or Rectory, or
Parsonages or Rectories, according to the estab-
lishment of the Church of England, and from time
to time by an instrument under the great seal of
such Proviuce, to endow every sueh Parsonage or
Rectory with so much or such part of the land so
alotted and appropriated as aforesaid, in respect
of any lamds within such township or parish,
which shall have been granted subsequent to the
commencement of this Act, or of such lands ne
may have been allotted and approprinted for the
same purpose by or in virtue of any instructions
which may boe given by his Majesty in respect of
any lauds granted by lis Majesty before the
commencement of this Aet, as such Governor,
Licutenant Goveinor, or person administering the
QGovernment, shall, with the advice of the suid
Exccutive Council, judge té be expedient under
the then existing circumstauces of such township
or parish.”

The 39th and 40th clauses contain provisions
not directly bearing upon the question to be
determined by us, but applyingto the presentations
of incumbentsor ministersof the Churchof England
to such Parsonages or Rectorics, thie rights they
shall enjoy, the duties they are to perform, and
the Ecclesiastical jurisdiction to which they are to
be subject.

And the 40th and 41st clauses provide that the
Legislature of each Province shall have the power,
under certain restrictions, to vary or repeal these
enactments for the maintenace of & Projestant
Clergy; for the erccting and endowing l§|,rson-
ages or Rectories, and respecting the presentation
of incumbents, and their rights and duties.

To return to the 38th clauve, it will be seen
that the effect of that clause is to make it lawful
for his Majesty o authoriee the Governor or
Lieutenant Governor of each Province, from time
to time, with the advice of his Executive Council,

to constitnte or crect the DParsonages or Reclories | but to try the validity of that act of tho Governor
spoken of ; and by an instramens, under the great fof Upper Cnnnda by which tho Parsonago or
seal of such Province, to endow cvery such Pav- ] Rectory was created,

sonnge or Rectory with so much of the lands, sn fuformation in the name of the Attorney
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and also fur the suppurt of a Yrotestant Clergy-
man, duly orduiued according to the rites of the
smd chiurch kave, pursuant to the provisions of

y that the Judgment of the Court of Chancery in
 favour of the defendants is erroncous.
18t, Beeause the Licutennnt Governor, Sir

the said recited act, and by and with the couseht, John Colborne, had not at nny time nuthority to

and advice of our Lxccutive Council of our said
Province of Upper Canada, determined to ercet
und constitute, and by these prescats, and by and
with the advice and consent aforesaid, do crect
and constitute a Parsonage or Rectory at the
City of Toronto, within the said Township, accurd-
g to the establishment of the Chureh of England,
to be liereatter known, styled, and designated as
the first Parsonage or Keetory within the said
Townslnp of York, otherwise known as the Par-
sonnge or Rectory of St, James, and by virtue of
the same authority, and by and with the advico
and consent of our said Exccutive Council, we do
hiereby commund that there shall be henceforth,
and for ever, set apart out of the lands which we
now hold in our said Proviuce, by sirtue of our
rayal prerogative, certain parcel or parcels of
Innd situated in the said township, composed
of—there specifying tho lauds)—as o glibe and
endowinent to be held appurtenant with the said
Parsonage or Rectory » we intending, and willing
by virtue of our royal prerogative, forthwith to
present an Incumbent or Minister of the said
established Church of England to the said Parson-
age, so0 (hereby) created, and constituted as
aforesaid, with its appurtenances; saving never-
theless to ourselves the right of hereafter erecting
and counstituting one ¢r more Parsonages or
Rectories in the said township. Given under the
great scal of our Province of Upper Canada,
Witness our trusty and well-beloved Sir John
Colborne, K, C. B., Licutenant Governor of our
said Province and Major General commanding ouv
forces therein, this 16th day of January, in the
year of our Lord, 188G, in the sixth year of our
reign.”

Into the Parsonage and Rectory thus constitut-
ed, one of the defendants, the Rev. Mr. Grasert,
Lins beeninducted not being, (as we all necessarily
know,) the first incumbent, and after the lapse of
more than sixteen years, this suit has been
brought, not to call in question on any ground
the vslidity of his title to the enjoyment of the
rights or emoluments of the Parsonage or Reotory,

vissue the patent in question, or to establish the
tsmd Rectory of St. James, in the Township of
York, ot to endow the same with the lands con-
tnined in thc!ﬁd Patent,
2nd. Beemle it he ever had such autliority it
wag, befure issuing the Patent, revoked, nullified,
or suspended eapressly, or by implication.
drd. Because the issuing of the P'atent und the
yerection and enduwinent of the Rectory, at the
tune it took place,  were all agatust’the 1ind and
witentton of s Majestyy and s Goternment
4th. Beecause the tennsactions complained of
1 took place under such circumstances of mistake*
¢« as are sufticent to avoid the Iatent.
| B8th. Beenure the Patent isveid for not defining
the boundaries of the Parish, and for not naming
the grantee.
These me the ohjections s and first us to the
p authonty to the Governor.  Inorder to see upon
t what foundativu Sit Jubn Culborne's authority in
this matter staod, we are to comsider“first the
statute 31 Geo. 111, chap 31,
2ud. The Comuission to Sir Johin Colborne, as
Lieutenant Guvernor of Upper Canada, (page 98
of the evidence), which empowered him, during
the absenco of the Governor General from Upper
Canada, to exceute in tho Province the powers of
the Royal Commission to tho Governor General
for the time being.
3rd. The Commission to Lord Gosford, who was
the Governor General at the time when Sir Joba
'+ olborne, as Licutenant Gowvernor, erected and
cndowed these Parsonages or Rectories—(page
71). .
4th, The King'sinstructions which accompnanied
the Commnission to Lord Gosford—(page 215).
6th, The instructions to his predecessor, Lord
Ayliner, to which instructions Lord Gosford was
referred —(page 214).
6th, The instructious to Lord Dalhousie, to
which Lord Aylmer was referred—(page 194)—
especially the 47th,
These instructions are & mere transcript of the
lx‘dy of instrugtions under which Sir George




