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in point of truth is no answer at all; but which, nevertheless, | fessors, glorying in his half profession, ignoring the other part,
entirely defeats the plaintift’s rights in that eourt, and drives | even congratulating himself wpon his ignorance of it, and in-
him in all haste to the abandunment of Lis suit, or sends Lim Idul;:ing in open contempt of its rules and mode of procedure.
to a court of equity to pray for its intervention to averi the | A disadvantage connected with this, consists in the nevessity
threatened wrung by restraining the defendant from availing , in many cases of cousulting two sets of legal advisers befure 2
himself of his Jegal defence. 'hus by the operativn of the  party’s rizhts ean be known, or his course of action precribed.
rules of law, rigidly construed as they were, a man might offer | Then what are the advantages derived from the severance of
a defence where none existed—because if the defence was one . law and equity to the extent that common layw courts disregard
which according to the haw of the land ought not to Le allowed . those cunsiderativns upon which the equity courts proceed ?

to prevail, then it was no defence.  And the law administered | am alle to suggest only twu—first, that to which allusion has
in the Court of Chancery being applicable to the whole ofl Leen made already, increased accuracy from the division of

England may properly Le nalled the law of the land.
Not only might an inequitable defence Le advanced as an
unanswerable plea to a legal claim, butan inequitable demand |
might be enforced in a court of law. It is easy to give ex-,
amples. Thus, in acourt of law a guarantee might be enfur-,
ced against a surety of a bond debtor, notwithstanding he was |
prcjuﬁiccd by the giving of time to the principal ; aud a deed
might be enforced, notwithstanding it expressed what the par-
ties to it did not intend, or where it was vitiated by fraud
which could, however, Le proved only inferentially, &ec.

Now, whether a court of equity set the matter right by shut-
ting the mouth oftheincquitableplaintiffor inequitable defend-
ant, or by restraining him from enforcing the judgment he had
obtained, founded upon such inequitable matter, the contri-
vance was equally clumsy. The concurrent existence of the
two systems 18 an acknowledgment that the full measure of
Jjustice consists in the application of law modified by equity.
How was this mingled action secured? The courtoflaw acted
in direct defiance of the rule of equity, and the court of equity
applied the modifying principle, not by controlling or setting
aside the acts of the legal tribunal, but by acting in an inde-
f’cndent way upoun the suitor. It said to the defendant with

is inequitable legal defence, *“ It is true you have an answer
to this claim, and if such your defence were brought before the
court in which you are sued, you would have a determination
in your favour; but that determination would not be in accor-
dance with justice. Although we cannot control that court,
we can you, and we hereby seal your lips against uttering this
defence, and do it at your peril.” Ilere you have a court
solemnly administering the law which was to bind men’s acts

. labour among the cuurts ; secondly, certainty secured by having
the stern rule of law inflexibly administered, and the mudifying
principle applied by a distinet tribunal.

As to the division of lubuvur advantage, as a mere device for
dividing jurisdiction, no worse principle could be adupted. In
that view it has every possible vice, inasmuch as its limits are
nut clearly defined, there is a constant dovetailing and mingling
ofjurisdictiun ; neither jurisdiction can act independently cf the
other, yet they du notact in harmony, but rather in antagonism.
Division of labour may, without any disadvantages of thatsort,
be secured to an almost unlimited extent by confining courty
to one particular sulject of relief, as bankruptey, marriage,
shipping, contracts, torts, &c. ‘Yherefore as o mere means of
procuring this end, it is an impolite contrivance, being atten-
ded with inconveniences, all of which might be avoided, and
the same object attained.

Then as to the supposed advantage of certainty, it may be
asked why a rule should be considered certain, merely because
it cannot be dispensed with or modified by the court in which
the suit is brought, when it may be by the intervention of
another court, which will certainly interfere if asked to do so.
I confess I do not see the difference in this respect between the
application of legal and equitable principles by one tribunal,
and their application by different tribunals to the same suit.
Nay, there is more uncertainty in the latter  -e, because there
is less calculation as to whether and how t... modifying prin-
ciple will be applied, and at what stage of the suit, and in what
manner the equitable court will intervene.

The recent changes which have been effected, in the courts
of law and equity, upon the recommendasion of tho respective

and another tribunal saying, “Wo will prevent facts being | commissions, have had for their object assimilation to the ex-
presented before it, because if they are it will certainly do a | tent to which cach of those courts i3 impotent by reason of tho
wrong.” So a plaintiff obtaine from acunstituted tribunal an | want of the powers of the other. If, as a result, we harve, in
adjudication that he has a certain right as against his adver- | some cases, courts of law and equity each having jurisdiction
sary. This judgment bas been pronounced upun full know- | to dispose finally of the same suit, so that the suitur may clect

ledge of all the facts, beeause if the Court refused entirely to
hear the answer, or, having heard, disregarded it as imperti-
nent, it cannot be said the judgment was in ignorance of the |
facts. DBut another tribunal says:—¢ Those facts you treated
as impertinent are the strong circumstances upon which the
whole case tuins—they show the rights of the parties to Le the
very reverse of what you have declared they are. We have
no power to overrule or set aside your judgment, but if the
plaintiff attempts to enforce it we shall send him to prison.”

Not only did this division (and does still to the extent to
which it now operates) aggravate the delay and inerease the
expense of litigation, but it acted in a way still more obstruct-
tive of justice—it increased the chances of surprise. A litigant
party is in greater danger of losing the benefit of a defence or
reply if he can unly avail himself of it by application to another
tribunai.

It frequently happens with moral agents that the eifect ope-
rates back upon thic cause, and increases its intensity. It would
be diflicult to say how much the distinciion between the system
administered in courts of law and that recognised in courts of
equity, has been aggravated by the exclusive devotion of the
professors of each to his own branch. Law and cquity to-
gether form the art or science of ascertaining, protecting, and ,
vindieating rights. But being divorced, each had its own pro-!

his tribunal, and obtain the same relief from cither. I see no
inconvenience or anumaly frum that.  The requirementisthat
cach should apply the same rules, and adjudicate the same way ;
not that etther should have a monopuly of causes.

So far as regards the defective jurisdiction of the common
law courts arising from the want of adequate process, it has
heen remediced to a great extent by the reforms already effected.
Others are in contemplation, and are now before the Legisla-
ture. But in respect of that owing to the want of competent
machinery, or, in other words, of necesszry officers, little if
anything remedial has been done. The common law courts
have no officers or powers regularly constituted for the pur-
pose of taking accounts of investigating title. It is true that
matters of account are frequently in practice referred to ono
of the Masters, but in these cases the Master acts as any other
arbitrator does, by disposing as judge and jury of the case, and
entering the verdict for the one party or the other. There aro
no powers for taking accounts collateral to the suit, and for a
report being made to the Court on which the Bourt may act.
Until this defect is remedied it is difficult to see how the juris-
diction proposed by the Bill now in Parliament to be given to
common lasw courts ean be cxercised to its legitimate extent.
One of the provisions of the Law and Equity Bill proposes to
give specific performance of every contract for the breach



