
70-Vol. X.] LAW JOURNAL [March, 1864

A iLLEN V. itoIC î:.
.Wi ce <-ft il t lu, Za-lý'ef,rire ai nisi ;,rirs--fnme fer ri onng

Wlivro nulfle.,o utrialLad atben Feriet tua lette, but tlso cAut., anas 'atrcd, and
rnf.rres l'y liit juic et iU n umos tn srlitrslion:, no verict h,*lngztaken. 141
thât sa ,ulota in ât soldu tise Prooo'dingà rnust tb, made autltii the ixt four
das or is. zsext terna (Q. I-l., T., 1861

C. Robinson, Q C., o- the 1-t daY Of the terre, iipplieti for r.
rulo nisi te set aside the notice of triai, andi tho order made by
the presiding judge at iitsiprsu.o, refcrring this couac to arbitra-
tien, on tise ground inht flic notice was too late, andi was irregu.
Iiirly servet upon a persan as agent for defenant's attorney ; or
to set aside the ardet' of referesice for irreguiitrity. on tise grouind
thiî tise plaintiff obtained tie saine ex parle, ad rifter the defcn-
dant hail protesteti igainst the ssorvice of tisa notice of triai, nnd
sugainst furiher prorecdings untier the saime.

The application bail been made on the day before in Prnctice
Court, andi refua-cti by tise iearned jutige presiding there (John
Wilson, J.) as tee latte, but wîth leove ta appiy t0 tise fuil court.

The venue wvas laid in Stormant, one of the Unitedi Counties of
Stormont, Dundas, andi Giengarry, anti issuo having been joineti a
notice of trial was on the 26îii of Octeber iost 8erved oni the
tlefendorst's attorniey for the next etisuiag osgize.s nt Cornwall, on
the 2nd of November, 1863, ihica was ciearly tee laite. The
defen Jant's attorney lsearing that onother noetice ef triol Lad been
on the 21th of October servedl on 'r. 'lringle, a practising attor-
ney nt Cernwoll, as agent for defe.sdaîst's attorney, served tise
;slasstiff's attorney on the 31st of October with o notice tiiot Mr.
>ritsglo wos îlot lus agent, andi tiiot lie refuseti te occept tise service

on liim -nd flnt if tue piaintiff's attorney proceedeti appiscoation
woulti be made to set tlue proceedingsa siuie.

Thc plaiotiff's ottorrey entereti Lis record, but no triol was bil
or verdict tstken, but tise couse seRs referreti te arbitrotion by the
ieorned jutige presiding.

DRAPFR, C J.-On tue foregoing facts it appenrs te us flnt the
motion shbould Love bet'n made witLin the first four days of this
terni (Micîsaeimas). No excuse is offered for tLe tieiay, or any
suggestion for depas-ting frein the usual ride.

J'er cuir -Rule refused.

aitogetiier disciuorgoi <out of custody tîpon flic grouni flit at tise
finise of (ie uijki ng of tflie ortier lie, tflc defendnuat. l'adt ne initenion0
of quitting Canaoda, nut upen grounds disclosedl itn affidavits andi
ppors fsled, and whly sucli order as te ce2ts -brould net bo mode
as te tise court migh: Seem macet.

liuring tue terni Hetrman sheaveti cause. and contended îLot the
istatemnent contoineti in thea fl'idavits filedl on behif of tisa pIiutiff
stateti 8uch faets asîd circumstonces as sheivet there voas good and
probable couse for beiieving that tLe defendant. uniess forthwitit
appreliendeti, wos about te leaie Canada. Thot tise affidovite
fileti nn behîtif of tLe defendont Show, thot shortiy befora the
afidavit te orrest as mode, defendont preposati. te bis cousin te
Luy lus farm, no doubt, %tut tise intention of ieaving tue country.
Truc, Lie 8tateti afterwards tiiot lie concladeti te aLide tha cerise-
quences of an action, but thse plaintiff eeould net ba sofa in relying
on tint desersninatitsn. lie conteaded ihero must be a clear case
lietiore the ortr coulti be set aside or the defendant dischargeti
front costody. lie referresi te Delfsie v Legrand, 6 U. C. L. J.
12 ; l'aimer V. Rogers, 6 U. C. L. J. 18e; Terry v. Vomsteock, 6
U. C. L J. 235 ; JJullock v. Jeiikings, 20 L. J. Q. B. 90; 1 L. M.
& il 646,

Hiarrison, contra, contendeti that the plaîntiff's affudavits faileti
%e st .osy focts front w'hicls tise intendeti Jeparture of the
defoîtdant couiti e inferreti. Ileoalso conteisietliat other affidavits
titan those beforo the jutige might be useti. andi at aIl ovents on
thot part of the application te discisarge defendant, out of cuqtotiy
tise aidavits Le fsled tniglit be reond. anti they Piieweti coecltsively
from facts andi cIrcunistances tiiot defenditnt coulti Love ne inten-
tion of ieaving îLe ceuntry. lie referreti tu .Peke v. Davis 6 M.
-% IV .54( ; Oz lbaii3 v Sp(ildiig, 1l M. & W. 174 ; J'eltrson v.
DatE 6 C. B. 235; Aflhnan v. Kensel, 3 U. C. Prac. Rep. 110 ;
Saua uc Y. Buller, 1 Ex. 439 ; Grahamn v. Sandrnnellî, 16 M. & W.
191.

RICHARDSs, C. J.-T£he statate outhorising the orrest is Con.
Sint. U C., cap. 24, sec 5. It lirovities that in case any party or
plaintitT bei:ig o creditor, or Laving a couse of action against any
pereon hiable te arrest by affidavit of luimself or sente otiier indivi-
duo!, Shows te the satisfaction of o judge of either ef the superier
courts of conmmen iow tisat suds party lias o couse of action
againat such person to the aotunt ef Si10O or upywords, or that Le

COMMON PLEAS. has sustaineti damrage te that aincunt, and aise Ly affidavit shows
such facts anti circumsances os te Batisfy tLe saiti jt.dge that there

(Reportea b, i; C. Josrs, Esq., IM'rraier-at-Lir, )sepos-er (ole Cheau,, is gond andt probable couse for believing that sncb person is about
te quit Canada wit!, intent te defrand Lis creditors generaliy,

BRaOWN V. RIDDr.L. or the soid party or plointitT in particular, sncb jutigo may Ly a
Stat. 17 Ceh. 4 sc. . ipeciol erder direct îLot zhe persan agoinst ivhom tise applico.

4ru~Cp-,1idasi-ba:l. aLu VCds.tse.5.tien is mode sali be heiti te baol for sucb sut as the judge tbînks
A party hxrlag icea arrepted uipon the aflîdayit of the defndatit, and two cor.

rs<boratury alivile, it, whrL. stots.d ttat -froni Informiation 1 hsao rocoivts1 frein
varts Pourrei, and frein iy oaun perunat knoasledgo, 1 have, god reason. t4, Under sec. 31 of îLe Common Law Proceduro Act, ony persen
tol I.y, that tht, ,ad John Jttddil le privatoiy nekng awây ath is property orrested on a copias issueti eut of eitiier of the superior courts of
aih th itetoofe reallvlng the maine c'td lcavlog îJpper Canada, and that common iow, may appiy nt any tinte after Lis arrest te the court
iatemi tii, .ld John lttddolt tg forthanllh appreliended lie ftil leavo Canada ln bc h
ssnd dopait out of tIse jarlodlitin of thig iionsourable courLt. ' * and for inwihteaction Ladl been commenced, or te a jutige of oe of
the exupress purpose ef defraudtug mse of the, dimag es, 1 usay iscover &gainât sucb courts, for an ortier or robe on the plaintiff te shew couse wby
hIes. the persan arresteti shoulti net be discisarged eut of custedy, und

lupon amotions t, oet esîdt thse roj<ou, a vat ail pzeediugs thosen, or te uhcutoouiamymk beueo icag n uh
di.dsasito tho dofendant front custody. uhcuto ug a Inie boleordsag ny uh

Reid,1 tisat under the tafldavitg usado ia Itéi ca..e, thse court coutl nat inter tisat order or mile, ond direct tise costs of the application te Le paiti by
the plailntif! dld noi xbes uits tact, and slrclsnsîtADee-9 a" mui5,ld the judize aitLer '<arty" or moka suds other erdor tiserein as te suds court
ilient wwa rcutannale cuit îsrvtlts caoul. fr heflîorlsg iliat tis, defondat aas
auts. tL, lessu tise P~rovince Ilt i nasuch se the, denadant'f ovan ,tnidnit orjutge moy seent fit; but any aneis eider madie by % jutige may
deistod thse rharge uPon Nyhsclie Isais arrestsd iaôst uusquurocaily. and sbhsasd bc discliargeti or voried Ly tLe Court on application Ly cither party
csrcumqtanno" by whtch fi niietst bc Iuslorred lin hiait no iute.ntiou (thon> or 105v- dissotisfied wyuL sudsi order.
iur thse trovtuce. tise court erdoed ltm ta tse dtechargod front cu3tody, bts
rofsed te pet aude tise copùas and esîreat thereunder. The gronds of belief as te defendant's intcnded departure are

tust..-Tlts dssrlslon tg nat te 1:3 ruferrosb teits uphoidiag eaet upon affidavts thus stoted in plaintiffra affidiavit in opplying te nty brother lston
suIs sa vere mae titis <am. . for tLe order directing tise arresi: "Front information I Lave(C. P., T.T., 18E3) receiveti from vorions sources, anti frem my owe persenai knew-
Dnring Trinity Teri last, R. A. llarrison ebtainet i a mb az.ni te ictige, I have gooti renson te 1-lei73 tho îLe saiti John Ritdaoi is

set asido tise order of odnm WVil8on, J., of tLe 27th ef Junte last, furtively ntakieg utwoy witi Lis property. vith tisa intention ef
aîstiirising tise issuîng of a capisza for tisa arresi of îLe sbefendant resîiizing tIsa saine andi ieovîng Upper Canada, anti tisat unlesa tLe
in this couse, anti ail proceedings bsail thereunder anti subsequet eoiti John Rîideil is forthmrith apprehendeti ha wiii leave Canada,
therete, inciuding the erit of clýpias under vhich the defondant anti depart eut of the jurssdiction erthis Lonourobie court * *
vite arrsleti anti in close custedy, upon tise greun t îLt tLe aed for tisa express purposaet fiefrauding me of tise dnages 1
affitaiut upeni uricis the ordcr wos gr-otted avare net sufficient, inay rcecr agannt him."' Tavo otiser persons made similar affi.
according to mur, te warrant tise makitig of tise order, anti that; dovits, stating tisot front information they baoil recciveti, anti front
tise ornter seas improvidently mode, anti upon groursids discioseti in 1 their osen persenai knavictge they Ladl gond roason te believe,
affidavits andi paliers Siieti. Or svby tae de-fentiaut shouiti not La tond did verily believe, iat tise saiti John Ritidell tas furiively


