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et the absence of precautions, is important, but flot necessarily
concluuive against him."1

Prom the deelsions referred *te, the following rules have been
established under the &Aet.--

1. The defenwe of "ccrnmon employment" cann,)t be Fgt ur
in the five cases specifled in the second section of the Ac*. It la
however, available in ail other cases that may arise under it.

2. Contributory negligence may stili be relied npon as a de.
fence.

3. The master is stili hiable for personal negligence, the same
a before the Act.

4. H1e is also liable for injury caut2ed by a negligent systein
of using machinery, as before the Act.

5. The defence of "volenti non flt injuriz." is stili tvüil1able,
as niodified by the House of Lords in Smith v. Baker.

6. The employer is flot liable for injuries resultiDg from de.
feets, which were uixknown to him or his deputies.

7. The question of " volens" is one of fact to be found by the
jury in each case.

8. In an action under the Employers' Liability Act, 1880, it
was held, in Baddelei, v. Lari Gran-vibe (1887) L.R.. 19 Q.B.
423, that the defence arising f romn the maxini, volenti non lt in.-
juria, .wau not applicable in cases where the injury arose f rom,
the breach of a Mitatutory duty on the part of the employer, and
that the plaintiff wa-s entitled to recover. Nothing was said in
Smith v. Baker to impugu thiis judgment.

In order to shew how great a change has taken place iu a few
years as to the applicability of this legal maxim, it is only neces-
sary to place the judgment of two eminent juriste ln juxtaposi-
tion.

Lord Chief Justice Cockburn, in 1877, in 'Woodley v. Meiro-
politan District Ry. Co., L.R. 2 Ex. D. at page 389, said: " It is
competent to an employer, at leaut s0 far as civil consequences are
coneerned, te invite persons to work for hlm under circuxa-
stances of danger caused or aggravated by want of due precan-
tiens on the part of the employer. If a mnan chooses to accept the
employment, or te continue in it with a knowledge of the danger,
he must abide the consequences, so far au any claim to compen-


