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send the case to the jury, viz., that the evidence adduced in behaif
of the plaintiff went to shew that the foreman was negligent in
regard to the blocking of the cars after they had been detached.
The words "an>' person having charge or control of the train," did
flot. it was said, necessarily point to, one person who was in charge
of the whole train. Different duties in connection with different
parts of the train might be as.;igned to different persons, and, in
that case, each and all of those persons were charged with the con-
duct of the train ;and, if any one of them were negligent in bis
own department, that would constitute negligence, bringing the
case within the terms of the sub-section (p). This case also lavs
down the doctrine that the question, who wvas iii charge of a train,
is to be determined, as between two or more employés, by consiri-
ering what dut>' was v'iolated by the act which caused the injury.

The statutorv words are applicable only te, cases in which the
control exercîsed over the train is direct. A railway company is

flot liable, under this particular provision, for the negligence of an
employ é wvho has control of a sivitch, or of a station agent h
merelv' transmits orders to the mnan in charge of a train (q'.

"charge or controi of the train." Lord Davev agreed in thinkingK that the
engine-driver, wvas -in charge of the train," and rernairied " in charge of the
train - iii the duties with which he was entrusted isere fullv completed ; hie con-
sidered it a strz nge thing ta say that, when the enginc-diriver who ivas tihus n
charge of the train leit three-foîîrths ai it in an exposed and dangerotis flo'itioTi

and il tiirned out that insufficient precaittions had been taken ta sectire the safe;
ofthat portion which was sa left behind, there was no evidcnce to go ta tlle jury-
of negligence on the part of the ' per.san in chîarge of the train,

(p) At p. 66 of the Law Report', the following passage is found in the opinion
of Lord Watson :- I is plain that Ilooper was the persan who insiiftcieinîls%
scotched the wagon which rail down the incline and killed the deceased ;but tl
rnav be that, atltlioc:gh lie was the direct cause of the accident, Ille etigine-drirlu
W'is also niegligent iii ii dutv, if lie was clîarged witli titat dut. .And 1 iliik,
if that view were taxen, he knew quite well the' kind of sprag that was liing
titsd, and had reason ta kttow tat, although for sorme pîrae Ilirfiiett, Ilit
Lise of it was attended witi danger. On the ailier band, if tht. dut.v of spragging
was proporly delegated ta Happer, lie. was, ta i bat extenit, iii charge of the train.
atid was nlegligeni. Buit crn wlichever of tiiese alternatives riegligeore lie
lourd, wbet her i t be ixed on thle engi uc-dri vet- or tion t he iireniîan , 1 tiink it
foila sss tii,,t ..u il persii i s also i xed i n thle positio atof tllie ' persan lia'.i tg
coutl of the train.' I lias been sîiggested b', one of the lcartied jiidgcs iin Ille
Court of Appeal i hat the dut%, liaving been coniitted ta a great nltiv pî.rsoi,,
atiy onîe of wlioni mniv.it have 1 icrfîîrmed it, therefore the liersoit artually unci
farning it was not 'in chairge.' Ta my mii these consider-ations airc verv
iniinaucriai. 1 îhiîîk tle staitite pointis directiv ta tbe persan hiaving ' tlle chiarge'
or rait roi ai tie train' a s being that person whia. at the finie wler lie eiit
act i s ranimi ut cd. lia s t he duoty laid îî pan hlinti of performiiig liat te .1 it lh
reasautable rare.-

(q) Fair,,,i V. BO.t, &ç A-. A. CIt. (18Q71i i6q Mass. 170, 47 N.E. 1.1. Sic
aa l7i eine v. Rutslon, t'-Y. R. Coî. 15()iî~ Ma-S. 348, wlîen tie cainpaiitvs naît-
liabilit v for te lineugligence of a .swii cltaî seems ta lic assumcid iii the opiniaon.


