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suri of $411.10 on aecount of arrears-wlîieh was paid.
This was never apparently registcred, and plaintiff las no
recollection of having bail the duplicate. But in this 1
think lie is mistaken, as the solicitor who was acting for
the company wrote to plaintiff's solieitor a letter dated 3lst
Mardi, 1898, saying lie enclosed "ceopy agreement re
Toronto Granite Co. Lîrnited." This is produeed, by plain-
tiff on his examination on this motion, but hie says lie cannot
id any copy of tbe agreement with the papiers lie got f roin

Mr. English, his thon solicitor....
The question thon is whether the suit is defeetîve by

reaéon of the omiîssion to make the eompany party to these
proceedings.

I think there c.n bie IÎttie doubt tlîat as between the
mortgagee anid the otiier parties there was not any binding
foreelosure at the tinie il was miade, and if the present
mnotion had been mîade a year earlier it would have been
successful. Bu[ the case is different now, hecause the lease
to the eompany froin Thorne of 14t October, 1895, expired
on 3'oth Septeniber, 1905, and froni that date the eornpany

ceased to have any, riglits in the inatter. It is just as ifm
the -wife of a mortgagor liad not been madie a party. Thougli
sh miht suesflyapply, yet if she died 1uecsc

could have any ri'glt consequent on the oinission to inake
her a, party.

It is stated that the property lias eonsiderably risen in
value in the last, 2 or 3 years, which, no doubt, explains
the Iaunching of the motion.

in these circumistaaees, 1 think the motion should. bie
disniissed without costs. i £cel less reluctance in thîs dis-
position of the inatter beeause, i f suceessful, the motion
woffld enure not to the beneifft of the creditors of the coin-
pany, but of Mr. Thorne and the Dominion Bank. And it
is to 'be observed that Mr. Thorne, as vice-president of the
company, and MVr. Anderson, the president, had ample know-
Iedgie o~f the tCactq of the foreelosure, even thougli the.
com-pany tcnalyhad no notice of the proccedings.

On the other liand, there is undoubtedly sucb a sub-
,stanitial margin in the property that plainiff inay weII be
le-ft to pay bis own eosts of a proceeding which bas only per-
haps failvid of success by the delay or' a year in moving
against a olear irregularity.


