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mîav blie lainied iii respect thereof, shall be himited to "the aniount owissg toI

the nontractor or sîib-contractor or otner person for whom the work or
service lias licen dlonc or the inaterials placed or fturnisned." The Divisional
Couirt expressed its disagreernent with the decision in Rusgeli v. French as

regards the assumption in the latter case that tfr change niaze ia the
liasis upon whieli the 20 per cent. is to bie computed shews an intention
on the part of tue legisiature tîtat an owner is to bc hiable for the 20
per cent. wlîere. on the contractor's default îîpon an tînremunerative con-
tract, the owner niay have to pay more than the 20 per cent in addition
tii the tînearnedl portion of tih, contrnct price to get the work completed.
lIn its opinion, sec. 12 as aniended stili recognizes tlîat the charge is a
charge upon mîoney to becorne "payable" to the contractor <ses sec. 10)
and "wvien, liv maison oif the coîitractor's default, the money neyer hecomes
pilaale, tiiose claiming tînder lîim ani having their statutory charge upon
the f und if and Micn payable, have no greater riglits than lie himself had
and tlîeir lieu fails." Tithis is the doctrine whiclî for a timie displaced the
aîîltlioirit v of leiîsseil v. J'r"iîcli 28 O.R. 215, NvIiclî doctrine bas been de-
clareil fallaciouis hy the case of Rtice Lewis v. 11arvciy, 9 D.L.R. 114, 27
o.L.E. 630, re-affirmiing the Rusgiell case a.s hiaviiîîg been properiy decided.

lin Iice Lriris v. Harmy, 9) D.L.R. 114, it wvas held that the twenty Fcr
venit. wliich the Act requîî's an owner to retain coustittites a fond of é.hich
0wi ttwner is a truie. and thtat svlîie a contrartor abanidons4 lus wvnrK the
nîatcîialnieuî antI otîter lien-liolders eau resort to this fund. Where. there-
foie. tin1ler al conitraet it %vas îiioviiîel thiat eightv per cent. of tlic value of
I lle vnkdine %Vas tg lie pai li on prîîgress certificates, by the owner to
il e tii trai-for, fh lienier % a s litid lialli to ti lihienluoldters to tlîe ex tent
"i t * v peu ccint. on 'lieu hiayveit-s andl if an av tiîtion ai sai became

pýIl le l'Y Ille towiuer t n t lie coulnt nitor pent ,sr cenit. of stîcl suai
mgnfi lie aua il able ti I icnoldlierq. Retîsscii v. F-rench, 28 O.R. 215, is in

i -lwitli tlu:s decisin and Farrell V. ',aliag>er, '23 0.L.B. 130, and
v., li ts. ntle.qrhild. '25 0.1..1,. 13S. r te tii lie ciîusiîlereîl as nve'rro .

iii - far i a tliey are iueuuisc thil tl,,' decisions iii Riussell V. Frenuch, 2f.
i0.11. 215. and tier Leiris i. IIoii'cy. !) M1.11 111. almi reltortet siib niom>.
flice Leiris v. RtitIilgo>ir. 4 t...602, 27 O.L.R. 630.

A irriter ini the' Cuiad' i J Ioni al. 49 C.L..J. 260, iin discussing tl'e
o:~etf ffec lu-iri.- v. IIaîî-uy (or Rit( cirîis v. Rathbouc, as it lias been
isotictlv cal led ini snii- ci-pgtrts ha-ca lise of thle inclusion of another

ioelIiiler oîf the ha tter uîîîîîc iie i t î'.e ci uîs , tiia t the vi ew of tîte
Cîîirt î,f Apcal la Siuuewliat siuiiuîir to tlie case (-f a ir8t mortgagee

iakiuîg furtlier ailvituces, after lie lias notice of a sîîhsequcnt niortgage.
sii-Il îîîlvauîccs cîIiunt lite tickeiltg) fils furst iinrtgage to tht' prejîidice of tlîe
suil s-eifI 1îiîitag(gîr ahi4 i it i s nî.t un reasoniallt' nr îîuîj tit, tlîat sub-

sou ut t v icen î iui ui iticq tif îîîî ixwier salIl iot prejuie' or d lTect the
ji gît t-u hi li-anlto1 hers wilt 'e liens liaive a t facli le fore stîch eqîuities have
ariseut.

'l lie argumnîut fiiiîuel tit qoeu. 15 -4t %.%i hici C\ pitsslx pr'iilust tîaf as


