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structeJ by a superintending employé, unless it should be held
that proof of negligence on the part of such an employé would flot
suîtain an allegation of injury caused by a " defect," and that,
under the circumstances supposed, the complaint mnust bc based on
the words of the provision in the following sub-section of the Act.
In the absence of any direct authority on the point, ail that can be
said is that, in any case where it may be uncertain whether the master
cati be beld hiable simply on the ground of the existence of a
dcfect, it would be well to insert an alternative court averring neg-
!ligence in the exercise of superintendence.

13. Duty of servant t report defeets.-(c) Statutory and com-
inon Zaw doctrines compared.-There is the high authority of
Lord Watson for the doctrine that this provisien puts the servant
in a more favourable position than he occupied under the common
iaw (a', and his view has been adopted by the Supreme Court of
Canada (b). But with ail deference to this very distinguished

(a) See S.izh v. .9aker[i8qJ .A. C. 325. where, irn the course of bis comments
->n mie clause, he remarked : -I 1 hink the abject and effect of the enactment are
i o relie ve the employer of liâbility for injuries occasioncd b>' defects which were
joither known to himý fir to his delegates down ta the time when the injury was
done. At common law his ignosance wou!d net have barred the workman's dlaim,
a%~ he wae barund to sc that bis machinery and works were free from defect, and

-~far the provision oper-ates in faveur of the employer.-

(6> lebster v. Foler (189)2) 21 S.C.R. 58o. Tt is perbaps flot arniss t0 intro-
duce here a few remarks as to the singularly unsati3factorv char-acter of the
expoitiorms of principles in tbis case, more particularty when ir-is considered 1% ith
reterence to the special findirigs whiclr are set out in the record. The answers
of the jury tc tbree cf tire questions propousided b>' the trial judge were te this

efet-(1 That the plaintiff had cornplained of hec defect to the. person who
appeared ta bc the proper person ta receive a complaint ; (2) that the defendant
did nlot know of the de fect ; (3) that the member of the detendant flrm wbo was
himself acting as managcr ought ta have been cognizant af the defect.

Ir view of the first of these findings it is flot apparent whv the effectý of the
failure of the servant to noîtfy the master of the defect should have been
regarded as a material question in the case. There is no intimation that the
evidence ivas insufficient ta warrant the conclusion arrived ai b>' the jury, for
that the notification was inadequate to charge the master with knawledge. for
the reason that it was made ta a mere fellow-servant. Sa far as the report shews,
it niav have been made ta the manager'of the cancern, wha as air-cad> stated, was
ont of the partners in the defendant finm. But, even if we assume that ibis find-
ing could fiai bc treated as an element in the case for sanie reason, evidential or
doctrinal, which is not disclosed, ihere stilli remains the difficult>' that the ,jury
alsa declared that this nmanaging partner " ought ta have been cornirant - of the
defect. That ibis finding was, se far as the defendanisa liabilit, was concerned,
equivalk-nt te a finding, i3 indisoutable, both on principle and authorit>'. See
.Ifellors v. .rau' (t86i) 1 13. e S. 437 where Blackburni, J., r-emarked during the
argument of counsel that aun allegation that an instrumentality was knawn b>' the
defendant to hi in an unsafe condition is established b>' roo-af that lic -ought ta
have known - hat it was in that condition. Other Eng ish cases wfiich declare
or assume thai luabilit>' on the Master's part is negaived b>' hi% ignoranze of the
defeci only where it appears ihat sucli ignorance was rxcusable are, Weems v.


