February, 1869.]

LAW JOURNAL.

[Vor V., N, 8.—41

Ingolv. Case.]

In rE. Jons Tmomas—IHLLsorN v. MinLs vt AL.

[Insolv. Case.

interfere with the vested rights, does not apply.
The plaintiff can under the last Act, go to trial
before the County Court Judge withoot any order
and he may amend his issue in accordance there-
with.

I doubt if T have any right to give costs to the
plaintiff.

Summons discharged, the defendant consenting to
Tet the order go with ten shillings cosis to plaintiff.

INSOLVENCY CASES.

(Jn the Co. Court of Prince Bdward & Court of Chancery.)

In vue Marrer or Jouy TaomMASs, AN INSOLVENT.
Upon an application for discharge of Insolvent under sub-
sce. 10 of sce. 9 of Act of 1864, a creditor objected that it
did not appear that Insolvent had any cstate, and there-
fore, did not come within provisions of the Act, and also,
that Assignee had not given the notice nientioned in see.

10, sub-sce. 1 of same Act,

Jeld, on appeal to Court of Chaneery. reversing decision
of the Judge of the County Court, that the discharge of
insolvent shouldnot have been refused on above grounds,

[Chancery, June 8th, Sept. 9th, 16th, 1868.] |

This insolvent wade a voluntary assignment in
March, 1867, to official assignee of County of
Prince Edward a few days after all his property
had beensold by the Sheriff. At the expiration of
two months the assignee applied to the insolvent
for funds to pay for advertising meeting of credi-
tors for examination of the insolvent under sec. 10,
sub-sec. 1 of Act of 1864. The insolvent replied
that he had no money to give for the purpose,
and the meeting was not called.

At the expiration of a year from date of assign-
ment, insolvent not having obtained from the re-
quired proportion of the creditors a cousent to
his discharge, or the execution of a deed of com-
positionand discharge, applied to the Judge of the
County Court of Prince Edward for a discharge,
having given notice of such application by adver-
tisement as required by sub-sec. 10 of sec. 9 of
Act of 1864

Allison, for the only opposing creditors, objec-
ted, 1st, that it did not appear that the insolvent

had any estate to assign, and therefore did not -

come within the provisions of the Act; 2nd, that
the notice required by see. 10, sub-see. 1, had
not been given by the assignee.

Ollard for insolvent, centended that the act
appliedto all persons unable to meet their engage-
ment as mentioned in sec. 2 of the act, and it was
not necessary that insolvent should be possessed of
any estute at the time of assignment, otherwise a
person in insolvent’s position with several writs
of exeeuntions hanglog over him, could never
obtain the benefit of the act. As to the second ob-~
jection, that it was a guestion between creditors
and asignee: that creditors who had notice of his
assignment could at any time before discharge,
and upon application for discharge, of which they
also had notice, examine insolvent if they desired
to do so: that insolvent could not be prejadiced
by the omission or neglect of the assignee who
might possibly be one of the principal ereditors,
and so, natarally opposed to insolvent’s being
discharged.

The lmmed judge of the County Court held
that both objections were good, and refused the
discharge. Upon this the insolvent applied for
leave to appeal, which was granted by Mr. Justice

Adam Wilson. The case was subsequently heard
in the Court of Chancery, by way of petition.

J. C. Hamilton, for the appeliant, argued that
the only grounds which any ereditor could take
on the application for discharge under scction
nine, sub-section ten, were those set forth in pre-
ceding sub-section six, which does not include
the grounds acted on by the learned Judge. As
to the second reason of the Judge, he argued that
could not be valid under our law, which express-
ly applies in Ontaric to all persons, whether
traders or not, and that, consequently the deci-
sions under the English bankraptey law, prior
to 1862, could not apply. It is stated that this
was expressly so held by the late Judge of the
County of York (The Hon. 8. B. Harrison), in
the case of Robert H. Brett, an Insolvent.

The following anthorities were also cited: Re
Holt and Gray, 13 Grant, 568; Hu parie Glass
and Elliott; Re Boswell, 6 L. T. Rep N. 8. 407 ;
Re Parr, 17 U. C. C. P. 621 ; Exparte ]l[alch(’i']
1 DeGex Bankruptey Cases, 257; Re Williams,
9 L. T. N. 8. 858,

VavKoveungr, C.—1I think the County Court
Judge wrong in the reasons assigned by his order
refusing the certificate of discharge. The assig-
nee’s neglect of duty is no reason for depriving
the debtor of his discharge. Any of the creditors
could have applied to the Assignee, or to the
Judge, to compel the Assignee to call a mesting
for the examination of the Insolvent; and, I ap-
prehend, this can yet be done, 1f the Assw‘nee or
Judge thinks it proper,

This want of assets does not appear to mg to
be, in itself, a sufficient reason for refusing the
discharge.

Order of Judge reversed, and matter remitted
to him to deal with in accordance herewith.®

Hizneory v. MILLS ET AL.

(In the County Court of the County of RBlgin—Before
Honor Judge Huocmres.)

;m;, who
) ] tion by
Qualer—Ta /ow pmm ﬁ 5 Attmm *}’ %Vrmff,
swrety and , faking up o note before due, so s
10 tuke procesdings in msohwnu against joint uw/wr

[8t. Thomas, 6th October, 1868.}

The plaintiff was surety for the defendants
upon a promissory note given to McPherson &
Co., for 195, which was not yet payable. The
defendants owed the plaintiff a debt of $50, and
in order to make up a sufficient sum whereon to
found an attachment against the defendants, whe
had absconded, the plaintiff paid the note to Me-
Pherson & Co., and then made affirmation to his
debt amouutum in the aggregate to a sufficient
sum within the meauning of the Vth sub-section
of the 3rd section. The plaintiff was a Quaker,
and his affirmation commenced as follows:—¢J,
William Dillon Hiliborn, of the township of Yar-
mouth, &e., do solemnly, sincerely and truly
dectare and affirm that I am one of the society
called Quakers. I am the plaintiff in this cause.
The defendants are indebted to me in a sum of
$385, currency, whieh sum is made up as fol-
lows,” &e. Tnen followed the detail, and the
particular note of McPherson & Co. is thus de-

*The case on appeal is reported in 15 U, C. Chan. Rep.
196, —LDs. L. 7.




