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cover the amount subscribed. There was no de-
murrer to this declaration. It is not necessary
to go further than this statement in the declara-
tion to dispose of the question, whether the action
is maintninable upon the two simple facts, nnme-
ly, that the subscription list was signed, and part
of the work done with the knowledge and without
the objection of the defendant. He clearly no-
tified the contractor that he would not be res-
ponsible as & member of the committee; but
there is no evidence that he sought to escape
from his obligation as a contributor, because the
work was not begun as he thought best, or for
any other reason.

Elliott v. Hewitt is cited to show that this con-
tract set up is good and could be sued upon at
ouce, irrespective of any other circumstances,
aud it i conceded that unless this is the case this
action must fail. For this view both counsel
relied upon the law laid down by the late Sir J.
B. Robinson, namely, **that nothing is plainer
and hetter settled than that where a sumn is
agreed to be paid * ¥ ¥ % % for
certain work to be done, the party mny insist
upon having the work done befote he pays.”
This view of the law was not disputed, and was
admitted to be in perfect accordance with the
case of Cufter v. Powell. Bat it ismore difficult
to say whether these cases do or do not apply.
That the mere signature to the subscription list
is & nudum pactum 1 bave no doubt. Sitting in
other courts, I have often decided so and see no
reason to change my view, No consideration
whatever is expressed, no time is named for pay-
meut, and the object of the intended payment is
expressly a mere charity. It is simply a volun-
ta1y promise, to result in a voluatary payment,
or a refusal, which may under some circumstan-
ces De arefusal to pay a debt of honor, and under
other circumstances & refusal to pay a debt which
couscience would not require one to pay. DBut
as a watter of strict law. which is all that I ad-
minister here, it does not constitute a binding
contract.  Hence the well kuown practice of
taking promissory notes at the same time as the
subscription, and which, being soon passed off to
& contractor, who is an ‘iunocent purchaser,”
the amouuts are recovered. Building committees
often adopt this practice in order to avoid such
difficulties as present themselves in the case be-
fore us. This case is not within Elliott v Hewitt,
or any case cited under Cutter v. Powell. The
defendant is no contractor uuder Mr. Thomas,
or dealer with him, nor in any way counected
with him in any such privity as to bring bim
within those cases. He does, however, promise
to pay some money for certain purposes. To
those purposes the other part of the fund, sub-
seribed and paid by others, is devoted. This
forms an ample cousideration for the promise, if
it was with his knowledge. This kunowledge is
proven by the fact that be warned the contractor
that he was not one of the acting committee, but
only a contributor.  True, he does not seem to
have been present at the little meetings which the
witnesses dignify by the name of committees—
which met at & private house where the vesiry
could not meet, and to which the contributors
are notapretended to bave been asked, and where
many of them would have felt some diffidence
sbout going, even had they been asked, and
where the property of the vestry seems to have
been subjected to the ordeal «f amateur acts of

parliament, to be submitted to the Legislature, I
suppose, and which have never been seen by the
very corporation that owns the property to be
affected, nor by the subscribers, whose monef;
has gone to the very proper purpose of erccting
a rectory for the pastor of the oldest copgrega*:
tion in the counties. But there stands the name:
to the subscription list; there stands the rectory
built with the knowledge of the defendant, out 01,
the funds paid by the other contributors. The:
consideration is ample. The scheme did not:
break down. A great deal of the work has been
doue, and in law it dues noi rest with any oné:
to say but that the rest will be, though some;
most important work may have to be done by
the vestry. under the Temporalities Act, before
any other funds can be acquired in the manner]
spoken of by one of the witnesses. If the scheme:
did vot break down, but was proceeded with, o-
far that part of the fruits are reaped; then the:
one subscriber is as liable as the other, and the
payments made by the witnesses, together with;
the work performed. afford the considerstion I°
speak of. The argument as to the incomplete:
character of the coutract, as appearing in the:
heading and signing only, would only app'y if;
nothing more had been done, It is not sufficient |
to say that the proceedings of the comuwitiees, !
behind the back of the vestry, were utterly irre ‘
gular and could be got rid of by a proceeding |
elsewhere. The disposal of church property by :
an act of parliameut, never submitted to or dealt
with by the vestry under the statute, may be & :
very puerile thing to attempt; but that does |
not prevent the cashier, as he appears to be, of :
this very list of contributors, from claiming to b
reimhursed that which he would not have ex
pended but for the promise of the contributors, i
of whom the defendant is one ; and the contractor
who gave his evidence does not state that he re-
mains unpaid, and if he is, it is most likely that
this plaintiff or the committee will pay him.

I think the verdict was right, except as to the :
issue referred to, and as to that 1 cannot inter- :
fere. The verdict was right on the merits, and |
the law is with the plaiutiff upon all the facts,

. Rule discharged. .

CORRESPONDENCE.

Division Courts — Jurisdiction — Action for
Rent.
To rae Epirors oF THE LocaL CourTs’ G AZETTE.
Gentlemen,—Will you oblige a subscriber
by answering the following question : —
Can an action for ““ rent,” be entertained in %
the Division Court, or is it necessary to bring
an action in the County Court, on account?
of rent being an incorporeal hereditament ?— |
See sub-section 4, section 54, D. C. Act.
Yours, &e.,
- “One 1N Dour,”
Kingston, Jan. 11, 1865. :

[An action of assumpsit for use and occo*
pation, or of debt for rent, can no doubt be



