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cover the amount subscribed. There was no de-
murrer to tis deciaration. It is flot necessary
to go further than this statement in the declatra-
tion to dispose of the question, whether the action
is maintainable upon the two simple facts, naine-
ly, that the subseription iist was signed, and part
of tbe work dlone with the knowiedge and without
the objection of the defeudaut. H1e ciearly no-
tified the contractor that hie would flot be rem-
ponsibie as a member of the committee ; but
there is ne evidence that he sought to escape
from bis obligation as a contributor, because the
work was rlot begun as he thouglit best, or fur
any other renson.

Elilt v. Ilewili is cited to show that this con-
tract set up is good and couid be sued upon at
once, irrespective of any other circumnstances,
aud it is conceded that uniess this is the ca-e this
action must fail. For thîs view both counsel
relied upon the law laid down by the laie Sir J.
B. Robinson, nameiy, -1that uothing id plainer
and hetter settied than that where a suin is
agreed te be paid * * * * * for
certain work to be doue, hie party nîîy insist
upen having the work doue befof'e he pays."
This view of the law w:îs flot disputed, alud was
adnîitted to be in perfect accordance with the
caIse of Cuttfer v. Powell. But it is more difficult
te say whether these cases do or do flot appiy.
Thît the mere signature to the suhacription liist
is a nudwin pactum 1 have no doubt. Sitting in
othler courts, I have ofteu decided so suit see flo
renson to change my vîew, No con-3idertîtion
wbatever is expressed, ne lime is named for psy-
ment, aud the chject of the intended payment je
expressly a mere ciîarity. It is 8îînpiy a volun.
taîy promise, to resuit in a voluutsry paymient,
or a refusai, wbichi msty unider some circumstan-
ces be a ref*u-al to pay a debt of honor, ami under
other circumitances a refusal to pay a debt which
conscience ivould flot require eue to psy. But
as a matter of strict iaw. which is ail that I ad-
miflîster here, it dues flot censtitute a biuiing
contract. ilence the weli known practice of
tskiug proruissory notes at the satue time as the
subscriptiou, sud which, beiug soou psssed off to
a coutractor, who is au -innocent purchatser,"
the amounits are recovered. Building committees
ofren adopt this practice in order to avoid sucb
difficulties as present themselves iii the ca,4e be-
fore us. This case is net within Elioli, v Ifewiti,
or auy case cited under Cutter v. Powell. T1?he
defeudanit is ne contracter unider MNr. Thonias,
or dealer with Mim, nor in suy way connected
witb bim lu any euch privity as te briug bim
within those cases. He dues, however, pr-omise
te psY Soule meney for certain purposes. To
thoeze purposes the other part of the fuud, sub-
Fcr-ibed and paid hy others, is devoted. This
forms su ample consideration for tue promise, if
it was wîîh bis kuowiedge. This kîîowiedge is
proven by the fact that he wQrued the coutracter
that he was not one Of the acting cowmittee, but
ouly a contributor. True, be does flot seetn to
have beeu present at the iittie meetinigs % bich the
witn)eses diguify by the namne of cominittee-
-Which met at a private bouse where the vesîry
couid net tneet, and te wbich tbe cotributors
are noWîretended to have been aëked, andi where
many of them WOuld have feit some diffiience
ahout goirîg, even liit they been a>keti, and
,where the property cf the vestry seems to ha:ve
been subjected te tbe ordeai i. f amateur acta of

parliament, to be su.bmitted te the Legisiature, 1
suppose, and which bave neyer been seen by th@
very corporation that owns the preperty to bO
affected, uer by the subdcribers, whose mouel7.
bas gene te the very proper purpese of ercctitgý
a rectory for the pastor of the oidest cojigrega,ý
tien in the counties. But there stands the namôO
te the mubscription iist ; there stands the recterf
but with the knowiedgre of the defendaut, out efý
the funds paid by the other contributors. The 1
ceusideration is ample. The acheme did netý
break clewn. A great deai cf tbe work bas beeO
doue, sud in law it dues nec rest with any oeO
te say but that the rest wiii be, though som9i
mest important woik miay bave te be done by
the vestry. unier the Temporalities Act, beforel
auy cther fuds cari be acquired in the marinert
spoken of by one of the witnesses4. If the schem6e.
did net break clown, but ws preceedei ivith, se'
far that part cf the f ruitrs are resped ; then the
eue subacriber is as liibie as the other, anîd the,
payments maie hy the witnesses, togeîher witb'
the work performed, affori the cçonisidterîtion I'
speak of. The argument as te the incompletO,
character of the centract, as appeiiriîîg in tb6ý
heading aud signing only, wouid enly apl'y ÏC
nothing more had beecucdoue. It is net suffioient ý
te say that the preceedings of the comîmîjtee8,
hehind tke back of the vestry, were'utterly irre-
gular st could be get ridi cf by a proceeding
elsewbere. 'The disposai cf ciiurch preperty by
an sct cf parliaruent, neyer subrnitted te or dealt
with by the vestry under the statute, may be a
very puerile thing te attempt'; but that doe
net prevont the câshier, as he appears te be, of
this very ist cf coritributors, fromn claiîning te be
reimhursed that wiîiciî he wouid not have ex-
peuded but for the promise cf the contrihutora, ý
cf whoîn the defeudant is eue; aud the contracter
whe gave bis evidence dees net state thnt he re-
mains upaid, and if bie is. it is most lilely that
this plaintiff oir the cemnmittee wili pay him.

1 think tue verdict was right, except as te the
ipsue retèrred te, and as te, that I caunot inter-
fere. 'rTe verdict was riglit on the merits, and
the law is with the piaitiif upen all the facts. J

Rule discharged.

CORRESPONDENCE.

Division courts3 - Jî'risd ici ion -. Action for
BRet.

To vnsE EDirotîs OF THE LocAL COURra' GAZET;.
Gentlemen,-Will yen oblige a subseriber

by answering the following question:

Can ant actioni for "r eut," be entertained ini
the Division Court, or is it necessary te bring
an action in the County Court, on accoun~
cf rent being an incorporeal bereditameut ?-]

Seesubsecion4,section 54, D. C. Act.
See sbsecton ~ Yours, &o.,J

"ONE& iN DOUBT."
Kingaton, Jan. 11, 1865.

[An action cf assutupsit for use sud occu*
pation, or cf debt for rent, can ne doubt MO
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