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tomary in like establishments, evidence o
usage must be admitted."1

In the Glendale case, the question was put
"During the night, is there a watchman ?'

A.-There is a watcbman nights. This waw
held to mean during night-always. Thai
involved more obligation than Crocker's casE
(so the two decisions may stand).

§ 142, Angeil says the application witii
questions and answers forms part of~ thE
poiicy. la there a watchman in the mil]
during the night ? Answer-" There is a
watcbman nigbts." The miii was burnt at
niglit whiie no watcbman was there. Heid,
a warranty broken, very properiy. Glendale
Manufacturing Co. v. Prot. Ins. Co.'

This is better iaw than that in 22 Conn. R.
87helden v. Hartf. F. T. Co., or than the case in
which the policy, stipuiating IlWatchman
kept on the premises," did not require the
constant keeping of a watchman ; but oniy at
times as men ordinariiy careful kept, &c.;
C'rocker v. Peoples M. F. L. ('o., 8 Cushing, R.
(in whicb u8age of similar establishmients
was, improperiy, aliowed to be proved>.

In the questions and answers before poiicy,
"watchman to be kept at ail times," &c., was
promised. The sheriff seized the miii and
Iocked it up, and the day after, it was burned.
So the warranty about the watchman was not
kept. The Court held the sherifre seizure to
be no excuse. 2

The Court of Appeal of Ontario seem to
hold that this is not a warranty for a con-
tinuanoe of employment of a watcbman.
IVorsick v. Canada Fire and Mar.. In8. Co., 3
Ontario App. Rep. of 1879.

A continuous practice to keep is not war-
ranted here ; it is a mere statemen t of a fact
then existing. Grant v. The Eî2na, so heid
in P. C. Many American cases hoid it con-
structive warranty. Ripley v. _eEtna Ina. Co.,
30 N.Y. Seo what is said in Kentucky and
LouiWaIle Mutual In8. Co. v. Southard, cited in
May, sec. 163. But if that description be
given, and a condition prohibiting any
change materiai to the risk, the withdrawal
of the watcbman wouid avoid the policy, per
Moss, Ch. J., in Worguick'8 case; and this con-
dition may ha with a qualification, by addi-

'21 Conn. R.2 Firet National Banic, of Raleton Spa v. Ina. Co. ofN.A., 7 Albany Law J., p. 187.

f tion of words such as "lwitbin the control or
knowiedge of the 'insured.' "-b.

Is there a watcbman at night ? Is the miii
ever ieft alone? Ans-No regular watchman,

ebut one or two hands sleep in the miii. Held,
b a continuing warranty, under a warranty

policy. Blumer, appeliant v. Phoenix Ins. Co.,
respondent (Wisconsin), 33Am. R., A.D. 1879.
The insurance company gained.

Thougb the present tense be used in such
cases, warranty may often be seen. See

*notes on page 832, 3ô Arn. R. Yet the Courts
*do so only whe' re the words and terms are
such that no other construction is reasonable.

Wbere a poiicy describes bouse insured,
and mentions bow tenanted, and adds Ilnot
to be used as a coffee house," this makes a
warranty, substantially ; if a coflèe bouse be
established there, the poiicy will be avoided.
So judged in a case in Missouri in 1852, Vol.
28, Hunt's M. Mag., Lawless v. Tennessee M. &
FI. Co. Would user as a coffee bouse, though
discontinued before the day of the loas, avoid?
Semble, it would.

If by a poiicy the assured warrant to cease
distilling, (or, semble, use of a furnace; or use
as a coffee house,) by a certain day, and do
not, but do cease at a later date, but before
the day of the fire; yet, if afterwards a fire
happens, the insurers are free. (The insured
kept secret an augmented risk during a ti me.)
lst part, p.344, Dalloz of 1856; and insurance
in such case wili be avoided as well as
regards a building, as moveables in it.-Ib.
And in 10 East's R. there is a case where a
man insuring goods on a ship said Hhe was
to sail in a few days. She did not sail that
month, yet ho was heid to have oniy repre-
sented what ho beiieved about ber time (in-
tended) for sailing. That was a case of an
owner of goods insuring in a ship not bis, or
under bis control.

In Bize v. Fletcher,'1 the vessel insured was
represented in writing as baving bad a com-
plete repair, &c., and "intends to sail in Sep-
tomber or October." She did not mail tili 6th
December; yet insurers, fighting the insured,
did not pretend even that there bad been a
warranty to sail in September or October, and
that that warranty had been broken.

11 Dougi.
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