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4677 WILLS, 111 L. 4678

Farrell v, National Trust Co.,, 17 D.L.R.
482, affirming 7 D.L.R. 419, 4 O.W.N. 335.
(8 III L—196)—LBGACY IN LIEU OF DEBT—

ABATEMENT—INSUFFICIENT ASSETS,

The principle that a legacy given in sat-
isfaction of dower does not abate upon a
deficiency *of assets is inapplicable to the
case of a legacy given to a creditor in satis-
faction of an wscertained debt, as to a phy-
sician in full settlement for his services;
nor is the physician entitled in such event
1o claim the full amount of his bill and to
share pro rata for the balance of the legacy.
[Re Wetmore, [1907] 2 Ch. 277, followed. |

Re Rispin, 27 D.L.R. 574, 35 O.L.L 385,
Under the Wills Act, RS0, 184 128,
8. 26 (1) providing that every w shall

be construed with reference to the real and
personal estate comprised in it, to speak
and to take effect as if it had been executed
immediately before the death of the testa-
tor, unless a contrary intention appears in
the will, where one clause of a will be-
queathed money in a certain bank to speci-
fied legatees and another clause did the
same with money in another bank to other
specified legatees and before his death the
testator withdrew the account in the one
hank and deposited it in the other, the fund
%0 increased is to be divided among the
legatees to whom was bequeathed the ac
count in the bank to which the transfer was
made and not among the legatees of the
money in the bank from which the account
was drawn, there being nothing in the will
to indicate a contrary intention on the part
of the testator.

Re Atkins, 3 D.L.R. 180, 21 O.W.R. 238,
SPECIFIO LEGACY — SUBSEQUENT DEVISE IN

TRUST—CONSTRUCTION,

The language of a general clause was lim
ited by the introductory words that is it
applies to those devises and beguests spe
cifically given, by the will, in trust, and
does not apply to the first clause, and.
therefore, a devise to the son by the first
clause is absolute.

Re Jones, 3 D.L.R. 261, 21 O.W.R. 272.

GENERAL OF SPECIFIC LEGACIFS — ABATE-
MENT—DIRECTION TO SOLICITOR TO DE-
LIVER CHATTELS = DONATIO MORTIS
CAUSA.

By his will the testator directed that the
whole of his assets be converted into money
and the proceeds distributed in uniary
lefacies. These legacies were made subject
to a proviso for abatement. One of the leg-
acies was to M. Subsequently, he executed
a codicil containing the following clause:
“1 wish to leave to M. all my interest in
the mortgage on . . . (certain lands).”
None of the principal of said mortgage had
heen paid at this date. Held, that the leg-
acy of the mortgage was a specific legacy,
the mortgage was withdrawn from the effect
of the clause in the will directing all the
assets to be converted into money, and that
the legacy was in substitution of that given
by the will and not subject to the pl:uVi»u

in the will for abatement. [Burroughs v.
Cottrell, 3 Sim. 375; Scott v. John, 4 O.R.
457, followed.] Held, that on the facts the
provisions for abatement set out in the will
Jid not apply. deceased left a letter
cirected to his solicitor, asking that cer-
tain chattels be given to the parties desig-
nated and that a cheque he had drawn be
given to the payee. Held, that these dispo-
gitions could only be supported as donatio
mortis causa, and as there was neither ac-
tual nor constructive delivery, they must
fail.
Re H. Aldridge, 32 W.L.R. 748.

DESCRIPTION OF PROPERTY — CHARGE ON
LAND.

The estate of the testator, who died in
England, consisted of two small sums of
money in England, a considerable sum in a
bank in Ontario, and valuable real estate in
Ontario. By his will he appointed an ex
ecutor, and gave him $1,000. He gave his
cousin in and (who predeceased him)
an annuity of $600, to be provided from the
rents of the real estate in Untario—"my
nephews to whe Ainds I bequeath that
property wmrilunlinf this charge in such
proportion as they shall mutually agree or

. . . as my executor shall deem just.”
Ile then gave to the same cousin ni’l his
property in England. Then followed a
legacy of $5,000 to his niece; and then—
“Subject to the above-mentioned charges, 1
give . . . to my nephews . . . my
real property” in Ontario. There were two
nephews; to one three-fifths of the property
was given and to the other two-fifths.
Lastly, he directed that “all other property
than the above-mentioned which 1 possess
in Canada” should be divided equally be-
tween three mamed persons:—Held, that,
though the annuity was made a charge upon
the real estate, the legacies of $1,000 and
$5,000, notwithstanding the use of the
plural in the words “subject to the above-
mentioned charges,” were not so made a
charge.  The hequest of the property in
England was a specific legacy. The residu-
ary bequests were not specific, and had mot
iriority over the pecuniary legacies of
1,000 and $5,000. gift of “my prop-
erty at A" is specific. The words “in
Canada” at the end of the residuary bequest
were not added with the view of making
the gift specific, but because all in England
had already been given,
Re Newcombe, 42 O.L.R. 590.

ESTATE INSUFFICIENT TO PAY IN FULL—CES-
SER OF LIFE INTEREST IN FUND BET
APART-—APPLICATION OF FUND TO BUP-
PLEMENT ABATED LEGACIES,

Re Perrie, 11 O.W.N. 160,

SPECIFIC BEQUESTS FOLLOWED BY GENERAL
BEQUEST—MODIFICATION OR REVOCATION
LAPSED LEGACY—RESIDUARY BEQUEST —
REAL ESTATE BUBJECT TO LEGACIES—
SALE OF LAND—PUBLIC AUCTION,

Re Chambers, 11 O.W.N, 184,




