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feld, per TownNsHEND, J., and Gramay, EJ., that there must
be a new trial on this ground,

Per Weatuersg, C.J., and MeagHER, J., on the facts, that
there was no evidence of guilty knowledge and that the case
should have been withdrawn from the jury.

Per RUssELL, J. (who concurred that there was no evidence to
warrant & convietion), that there were matters as to which it was
open to the jury to draw a conclusion and that the case there-
fore was one which could not be withdrawn from them.

Attorney-Generul and T, B. Robertson, for Crown, Pellon,
K.C, and E. H. Armstrong, for defendant.
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Mathers, J.] Moore v. Scort [ Dec. 17, 190¢.

Promissury note—Holder in dur course—Bills of Exchange
Act, 1890, s. 29—Rescission of contract—Plea of frawd—
Amendment asking for rescission—Restitutio in integrum.

Plaintiff sued as indorsee of a promissory note which was one
of several notes signed by the defendants for the purchase price
of a stallion sold tc them by the agent of MeLeughlin Bros. The
note was dated October 27, 1902, and was payable Dee. 1, 1904,
‘‘with interest at seven per cent. per annum, payable annually.”
The plaintiff did not become the holder of the note until October,
1904, and he then knew that the delendants had not paid the
interest that fell due in Oectober, 1903,

Held, that plaintiff was not a holder of the note in due course
as defined by =. 23 of the Bills of Exchange Act, 1630, as it had
been dishonoured by the non-payment of the instalment of in-
terest and plaintiff had notice of that, and that the defences of
fraud and misrepresentation on the part of MeLaughlin Bros,
set up by the defendants were available to them as agains, the
plaintiff in this action. Jennings v. Napanee Co., 4 C.L.J. 595,
followed.

The trial judge found as a fact that a gross fraud had been
perpetrated upon the defendants by McLaughlin Bros. in selling




