
EFFECT OF ASSIGNMENT OF CHOSE IN ACTION ON RIGHT OF SUIT.

and Courts of Equity were accustomed to
recognize the right of an assignee of a
chose in action arising on contract, and
would entertain a suit by the assignee in
his own name for the recovery of the chose
in action assigned. The Court of Chan-
cery would not, however, entertain juris-
diction prior to R. S. O. c. 49, S. 21, to
enforce such claims where the assignee
could recover at law by using the name of
the assignor as plaintiff.

With regard to equitable choses in
action assigned, these being only recover-
able in equity, wherever the assignment
was absolute, the assignor was an un-
necessary party to a suit for its recovery.
If, however, the assignor retained an in-
terest in the chose in action assigned, he
was required to be a party to the proceed-
ings. With regard to suits in equity
respecting legal choses in action, the case
was different, and the assignor was re-
quired to be added even though the as-
signment were absolute, because any pro-
ceedings by the assignee would not consti-
tute a bar to proceedings at law by the
assignor for the recovery of the chose in
action assigned.

The effect of R. S. O. c. 116 s. 7, was
to enable legal choses in action arising out
of contract to be assigned, so as to confer
on the assignee a legal title which he could
enforce in a court of law in his own naine.
While a good equitable assignment of a
chose in action arising out of contract may
be made by parol (Heath v. Hall, 2 Rose
271 ; 4 Taunt 326), an assignment of a legal
chose in action, to be a valid transfer of the
legal title under the statute, must be in
writing.

Since the Judicature Act the difference
which formerly existed between courts of
law and equity is abolished, the court
which now exists for the determination of
civil rights, is at once a court of law and a
court of equity, and according to the
oft quoted sec. 17. and the Judicature Act

ss. 1o, whenever there is any conflict

or variance between the rules of equitY
and the rules of the common law with
reference to the same matter, the rules of

equity are to prevail.
It therefore becomes a question whether

the former rules of equity or the rules Of

the common law, as altered by statute
(R. S. O. c. 116), as regards parties to

suits for the recovery of choses in action

which have been assigned, are to goveri
the High Court of Justice.

In the recent case of Ward v. Hughes,
8 O. R. 138, it seems to have been as-

sumed by the Common Pleas Divisiol
that the question is now altogether

governed by the statute. It seems oPen

to doubt, however, whether this is the Pro-

per conclusion. In that case the action

was brought on a covenant in a mortgage
for the payment of the mortgage debt.

The plaintiff was the mortgagee, but he
had assigned the mortgage to one Turner,

who had assigned it to the plaintiffs' wife'
The defendant contended that the actioli

should have been brought by the latter.
Evidence was given, however, on behalfOf

the plaintiff to show that the assiglmeent5
though absolute in form were not so

fact, but only assigned part of the benebi
cial interest in the mortgage debt, and it
was argued that therefore the assignnient
were not within the statute R. S. O. c.
inasmuch as the assignee was not entitîeô
to the whole beneficial interest in the cho
in action assigned. Under such a state O
facts as was disclosed by the plaintiffo t
court of equity would have held that both

assignor and assignee were necef
parties to the action, but the majorty
the judges of the Common Pleas Divisthe
seem to have been of opinion that the
question was governed entirely by der
statute, and that the assignee taking il

an assignment absolute in form ast
and they appeared to incline to the 0 P

that he alone was a necessary party.
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