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0ur statute bas no section simnilar to the ll6tit the plaintiff must proeed hy a notice under the
section of te Imperial Act, and Cire 227th sec- 227tit clause, bie couid oniy obtain redress by
tion witiclî makes a provision in substitution for appealing, and in the useautitaie hte wonld be de-
the abolished practice, of moving for judgmetit prived of the right ivhicit is lais, of proeeeding
as in casp of ai notisait, mnakes statutory sehat to triai by proviso, if thit mode of trialis leot
was providedl for by rule 42 of IL T. 1853, in doue away with, wherels, if it la doneisway with,
England, for it criants Chat no rnis for trial ity tHe plaintiff can as effectually move after te
proviso shail ibe neccssary. Why Chere should nonisait, if thie plaintiff sbould suifer hiîooeif to
be tais difference between the two ncts is flot ba nonsuited, as now. 11f the 9-27th section dees
apparent. If our stature contcmplaled aitolishb net apply where thero his be, a trial, tiien lte
ing trial by provise a1togetber, aud makiug thie time which by Ihat section mnust ellipse befora
227th section a substituts for that also, oe tirs defandants cau give the notice, is not the time
would snppose that instead of abeli.hing the rule whîcit munst claipse before ha c'en give notice of
for a trial by provise, they svould bave aitolishad trial by proviso, if tbat mode oif trial stili existe,
te trial ity provisi itsef. unless thtst ba aise thet' ime wliich rusat clapse

It woul seem ltaI our courts do not rona'der acccording to the prartice of the court, intrepen-
that te trial ity previse is abolisited, for ira hava dently of this section. itefors the plaintiff is ini
aise a ruis wiih le in the words cf thea statuts' defit lera an assiza has elapscd siîîa the
that Ilne rule for trial ity provise shall ba noces- nae trial iras ordsred, and siucs the ceets tîy the
sary." r nis granting the new trial ord(lred te be paid

In Chitty's Archbiold, lltit ed., p. 1488, it le hava iteen paid. Oaley v. Oodldeen, dees not de-
said, Ilit ivouldi seena thait aifter lthe plaitîtiff bas rida, sud ne caisa tas been cited te tue which
once tried the' cause, ha catneot ba couîpalled te does decida Chat ltse Uunirn tît assze to
procecd te triai utder te naew Act," Chat le, un alapsa is net a dafault sehicit entities the, defeud-
der Cite clause iii C. L. P. Act of 1852, sinailar te ente te proceed te trial by previse, if tbat ode
our 227th clause. Ne case is eited there le sup- Of trial is net aitolished. 'file ctFeof Thte S
port of tîtit dictum, but Qakelcy v. Ood/ceen Il ford//ice ý-c. Canai Compictc. v. l'he Trent andi
C. B. N. 8 80.5, hes be cited te nie as suppot- 11emeyc Canal Comapany, 5 Tut 577, ce
ing it. Tite case dees net se dealde lu ternie, te imply Chat such a debau

t t dos ettl t 1

The point did not precisely airise, and in flet, defendants la give notice of trial hy pro-
lu oe sIn,-ge etf the' cause, notice bald beau given vIsO. 1 cma net prepaired te say titat titis me le,
as if the section did apply, but upon its hecin, of proaeeding la ahalished. I cm net piepi, et
given, the' plaitif ise gave notice cf trial. a ri te saY titthab defendants crau sud must proaceed
the case iras taken down, but seent off for seant ef by a notice nnder the' 27th section. I shal flot
a jury, and tita plaintiff teek lte casa dewn for ltaerefoe prenonce the service of tire notase uif

trial agitin, sehen tbe jury, beiug uinable te aigre, triaîl te ha an irregulariiy. 1 shahl lce<t
wers discltargsd iitt tite case dees decide is plaintiff taelsisa witetier bie wiul proa"ed or net
titat where the plaintiff is net lu rfanit, tit"re with tha trial, and motve agcinst a nonsit, if that
ean ha rie trial by previse, sud ltaI the plaintiff sitould ha ltse resuit. It is a peint proper for
was net lu defauît Ihere, fer hae had( taken ltae ltae court te detormîna, and 1l shail net niake an
case demn to triai, and il was ne faîtît ef bis order wlîieh mlght probaitily deprive the dcfcndî-
ltaI a verdict had vnet itean reudered. Mýr.Smith cula of whlat miglît prove te ba tit4r rigltt. Thte
dwealt strengly upon thte languige of Byles, j. defendauts may preceed aI tihoir ewîî risk oif
lu Chat case, viz.-'' whiere a nese trial la ordered, htving titeir procte ling srat solda by thte court, if
the plaintiff is ti Uic same peîice as te proaaed- il sbould bcr et opinion titrt te trial by proviso
ing Ce a secrind trial, as ha was wben issue Ss le rregel ar, for if irregular, lte irregulaita
first joitied," Nlr. Smitht, upon tis cecteude I il appears te me, la oes aeuslituting- a uulltty.
that lifter ai naew trial iras ordered, the plaintiff As to ltaI part of tirs suimmous witicl aies as
bhdllu ciie t/e te go demn te trial from the an alternative teo put off the rial-upon tle
grautiîîg of lthe order, as bchaia frena the jein- prasent inateriail 1 canuot grant titît itecause tbe
ing issrue, aud te marginal noe of lite case plaintif sirsîrs titat lie intends le proceed le
supports Chia view. 1 thinie ail Iliat Bytles, J. trial hinaseIf ut lite nexl assizs, if hae eau gel the
meant la explaiued by the next serntence ln lus selîneas spoken of-it may b'r title b iii get
judgmaut, tt lthe plaintiff masl, aifter lte nese hlmn-sud if lcie snel get bien, rind if tue plain-
trial is granled. " ho guilly of a defaultit'fore lte tiff cîinnet procesd le triai seitîtoul lima, lthe
defendant eaun interpose, &o. 1 tbiîk. hewever, plttiîtiff cen renese his motion le put off tue 'rial
ltat tera is goel ground for contend>iug, frein hefore lte judge aI Nisi Prins ; but whlîle Clîcre
the ternis of tite 227tit section of our ltie, ltaI il le ackuewledlged te ha a ilouit whetiter lie clu lie

dos net apply te ai caise wliere ltere bts been ua gel cruelt, I situld 1net, I thinie, pet off the triai
trialltat la te couclusion whiicit 1 tblitk seuld absoltiuely.
bc arrived aI lu England, upot te sintilar alause The preiper order 1 Ihinie te mahe, urtder tire
in lte Imperial Ad ; bat tite Imperial Act aiwuattcs iii be te discitirge te somnmons
spscially presi'rves tus prîctica etf triai by pro- witheut costs, leavinr the parties Ce deterînine
Vise, snicit Our aet dees net ; sud il may ha cen- witat course tiîey wid rerrpectivcly pursue, aîîî
tendeel hiC lte ottiission lu our act le intentionsi ie-aving te lthe courI the question wlili titis
and tlhat te trial ity previse as weil s j nIgmnt motion raisea, snd sehichit l new !n prseitîco if
lu case of s nenaniit, le ahbolished, lu uthicit casa lte piitiff sbould rearilve Ce let lthe dsf udauts
our 227tit clause mnuaI appiy te a caise itera te proaeed, aud sheîtld suiffer a noisutit, le cati sehen
ne w triail hals hasti ordered. or lte ilefenîlanC will Inîîvig a gimist thie nîruui ii, cipeai IcIt g M tny
be wiitenut remedy. If I siîouid decirle new order, if hie Chutes bis Outtiutg te do so c in iii
ltaI triai by previso ii doue avcay wth, aud ltaI any way pi ejîtdice hie rigitt tii itove ta set, aside


