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tion between the parts of the farîin stparated by the raîlwa 'v, and for
injury bY the bridge ultiîîîately erected by the defeîidant:.

'Hie appeal m'as litard by NIFIZEMIT1, (XJ.U.l>., M ACMAIuos and
T1TE .JJ.

P.ý L MuCarthy, K.(X, for the defendants.
Grayson $uînitlî, for the plaintiff.

MEnI~tItU.~ T ietrial J udge hav ing properl ' fv d â:s iii-
deed,ý %vaS flot dispilited b'<' tht leairned couinsel for the ailaits. t 
111c bridge Mi qucs(t ionl was erected ini pursuanee of an agreenment ]le-
zween tIlledcsr iii titie of the appellants and the predecessors
in titif, of 111, respondent, tliat the fornîtor %voul inaintain it, it fol-
lows thait thetarw down of it ami ' heev der~ gt 1e respomient
of the iiuclins of a( u(ss it afforfdcd fri iu p art of his laind toth
other,1 ivlitolut ;m fil] Iit borit ' , ias a Ilae oI' thle agýreeIîîeît foir
w-liiieh tule a)pellatItsý ar anwilrahlt fil ulîîrnages tiiftle resjîoideiil,
a4114 to anl action for1 thlese diig tiht generall Statuitt of Limiîta-
tions. and liot -(c. 3(W) of the Itailmai Act, i-. ini n» opinion, applive
able.

1vnif the S(.ction %vvre appîl icabîle. it w ould <uit bar the c-ati.s
of action. for thcre wa;s a touttinuuation of thle daiage, aund ont year
fromn the caigof the diiage liîad not elîpseîl when the action

wa~ bgunfor the iiww iians of erossing, provîîed iunder the order
of the Bailway Coninuissioners was4 not eoiiuplt.ted nrîil about the
ist Malv, 11)0.8, iand the writ waq issintd on the i tI <if tht fîîllowing
August.

Thouglh 1 prefer to rest nîY jîîdginent on thlise grounids. I dlo
not desire to Ix, understood as ditTering froîîî tht, view of the learned
trial Judge, upomn whiehi lit camne to tht conclusion that the respond-
ent« cause of fiction was not barred.

l'le appval should, in rny opinion, he disrnissed w'it]i costs.

MÂcMHONJ., concurred.

TErzî,J. :-It Iras adinitted liv Mr. McýCartliîv on tlîe argui-
inentt that the defendants were under agretînei(nt with tht plaintitl's

preecasos n titie bo maintain a bridge mîuer thte railway. 1 tlîîîk
it nuait be assUmIed that under sncue rcîl ci a bridge affording
the acconinuodation provided býy the one tut w'as rennoved slîould
be inaintained.

'l'le plaintiff's riglît to, damages, thîcrefore, against the defeîud-
.nts for flot maintaining sueh a bridge would be hased upon agree-
mnt independently of any common law or statuîtoryv right against
the defendants&


