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inteet mad cosa. The action wu8 brought

sfinst the. defendant a the universal legatea
!one Tuganît, who Wa speciaiiy endorsed a

note for £C100, dated 29th May, 1854, made by
Baplisel Cbéné and olivier Hebert in favor of
the plaintiffs, payable eighit menthe after date.
The. defendant pleaded an exception péremptoire
that Tugsult, fearing the iusolvency of the.
inakers of the. note, tendered to plaintiffs on tii.
26th Âug., 1856, the amount then due on said
note in capital and interest, on condition that
plaintifse should subrogate hlm in ail their
rights with respect to, said note, and at the
ume tilue surrender the note; that plaintiffs
had absolutely refused te accede to this de.
niand ; that the makers of the note were sol.
vent at the date of the tender, and afterwards
becaxue insoiveut; and thus in consequence of
plaintifsa' refusai, he, Tugsult, hsd lest ail r.
course against the. makers whos. iusolvency
bad become complet. . Thei prayer of the p"le
denîanded the d ismissal of tho action. The
answer of Edward MacDonald. one of thé.

pl tift whom the tender was made, was:
"li arîn redy te receive the. amount of this note,
but I amn net wiliig to sign any document
without taking advice." The judgment of the
Court beiow maiutsiued the plaintifs'l action
On the. foliowing grounds .- Ist, That defeudant
had faiied te prove that at the turne of the tender
the inakers of the note were solvent, and iiad
subsequently become insolvent. 2ud, it was
net proved that plaintiffs refusedl te sccept the
tender 3rd, That before taking advautsge of
plaintifse' alieged refusai, Tugault shouid gave
renewed bis tender £n justice, wiiich he iiad
failed to do.

DUVAL, C. J., censidered the judgment of tihe
Court below riglit. As te tbe subrogation de.
mmad.d tbere was nothiug te subrogate. Al
the plaintif bil te say was, this is a simple
promissory note, psy me and I wiil give it te
you. The judgment muet b. confirmed with
Costa.

Judgment confirmed uuanimously.
Belanger and Desnoyers for Appeliarit;

Bethune, Q.C., for Respondents.

JANE GIFFDr, (defendant in the Court b.
low), Appeliant; and ANATHALiE LAURENT,
(plaintiî in the Court below), Respondent.

Question of evideuce oniy, as te whether defend.
&nt,@ son acted for hirnueif, or asn agent for hie
mother.

This wss an appeal from s judement of the
Superior Court, rendered by M1r. Justice
Loranger on the 3Oth .April 1864, condemniug
the appellent, widow Of-Henry Duncan, te psy

t of resondnt widow of David Laurent, the
uum of$6,blance of acceunt for geedi soid
and deiivered. The pies was that noue of the,
dealinga referred te in pisintiff's account iisd
reference te auy business carried on by the
defendant, but were soiely about tbe business
of John Duncan, ber scu, who hsd ne
anthority to deal with plaintiff as agent of

",defendasit. The. plaintif answered speciaiîy
that tiie defendaut's sou acted as her agent
vider Notarial. power of attorney, sud bouglit
.zu4 rec.ived the. goods for defendant'a benefit.

This pretensien wss sustained by the Court
below, sud defendaut appesied-

DUVAL, C. J., obeerved tiiat it wau entireiy
a question of fset. The transactions certainiy
cominenced between the deceased Laurent and
thie busbsud of the appeliant. There couid be
ne doubt tbat the. de bt was fret contracted by
Duncan deceased. After iei death the, widow
gRave s power of attorney te ber son te continue
t e business commenced iu tbe naine of ber
iueiiand. Iu view of tiiese facto sioe tbe
widow muet be iieid responsibie for ber
iiusband's debt. But tiiere was s fact wiiicii
tiirew soin. doubt upon the, subject. In the
books of tbe deceased, the. naine of youug
Duncan was fouud as tiie debtor. Tii. book.
keeper, iiowever, expiaiued tus by sayiug tbat
Mr. Laurent nover saw tuis entry ; it was
made by the. cierk iiimseif witiiout receiviug
suy instructions from Mr. Laurent. Under the.
circumstauces tiiere couid be ne doubt that the
plaintif iisd a riglit te dlaim. tii. amount of the
acceunt from tiie widow. Tii. judgmniet muet
tiierefore b. coufirmed.

Jndgm eut coufirmed uuauimeusiy.
A. &W. Robertson tor appellent; S. Rivaird

for respondeut, sud E. Barnard, coneiel,

DOUTRE, es qualité, (defeudaut ini the Court 6
beiow), appeliaut ; sud WALSH, (plaintif ia
tiie Court b.lew), respondeut .

The reepondeut, a tenant, asked for the resiJiation.
of a lease ou the ground that the house was damp sud
and not habitable ou account of wat.e la tihe ceilar.
Heid. that titis was net good ground for reailiatingt
the leie, inasmucit as thte tenant was aware tbat
there vas water in the collar at the turne h. entered
iute poaeession, and nine menthe subsequeutly he
gave notice that ho wouid keep thte house anether
year.

By the. judgmeut appeaied frein, rendered lu
the, Circuit Court, at Moutreai, ou the 29th
April, 1865, tbe plaintif oiitained the. resilis,.
tien of a base entered into with defeudaut ou
tiie 1Oti May, 1864. By this lease the plaintif
rented trom the defeudant for eue year front let
May 1864, witii rigiit te continue the ieaee fer
a second year on giviug tiiree menthe' notice
previeus te the expiration et* the firet year, a two
story atone houa. at Cote St. Louis. Wiieu
the. plaintif eutered jute possession of tiie pre.
mises, in tiie mouth of Msy 1864, there was a
amaIl quautity of water in the cellar, but Mr.
Daoust, defeudaut's brotiier-iu-law, wiio iiad
been occupyng the boeuse, iiaviug iuformed him
that this lwould seen disappear, plaintif did
net hesitate te 'take possession. During the.
foliowing autumu the. water again appeared
in tiie ceflar sud remained several dsys. But
the. plaintif believing that tuis water enly en-
t.red accideutally, did net give the defendant
the. required notice te terminate t.he lease, and
the. absence of sucli notice csused the laue te
inn fer anotiier year. Ou the. l6th Mardi foi.
lowiug, tii. water entered the. collai te a depth
of about four feet. Tii. plaintif tkinkiug it
would disappear, aliowed several dsys te
elapse; but fiuaiiy, seeiug it rernain, ou the 28th
March be protested de fendant, csiliug upen
iiim te mnake a drain, or devise seme otiier
means of csrryiug off the water. Tii. defend-
&nt decliniug te accede tQ tbie demsnd, çn the.


